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m*4  Year  1961 

Opinion  No 

ACCIDENT 

;.,ipl0j66«8  car;   liability  of  city  and  employee  for  - 

where  personal  automobile  oi'  employee  is  involved  1591 

ACT 

Rapid  Transit  -;  interpretation  of  statute  limiting 

existing  plan  1533A 

A^Ki^-iENT 

Property;      effect  upon  San  Francisco  Hospital's   claim 

to  lien  of  patient's  prior  -  to  devise  property  free 

of   liens  1571 


AID 

.  edical;      lien  on  property   of  Mi's.   Anna  G.   Heutin  re 

payment  for  medical  -  given  xxer  husband  1563b 

ALLOW,. 

Cash;  must  city  furnish  required  items  of  protective 

equipment  for  fire  fighters  ordered  by  state  department 

of  industrial  safety   or  may   city   substitute   cash  -  in 

lieu  of  safety  devices  1560 

£0*00  minimum;      retirement  -  ;   paragraph  (0)    of  3 165 •  2 
of  cnarter  as  affected  by   ^lo3  paragraph  (j)    of  il65»2 
or  ilb5.6  1557 

Vaoation;      extent   of  vacation  after  one   year' s  contin- 
uous  service;   Harry  V»   Jones  1587 

ALTERATIONS 

Building;      issuance  of  building  permits  to  persons 

otners  than  owner  or  party  who  made  application  1562 

ALTEHKiiTLS 

Code;  discretion  of  enforcement  agencies  in  allowing 

excess  floors  of  occupancy  in  wood  frame  buildings  1575 


also  1533 


Dismissal;   civil  service  commission,  authority  to  re- 
consider decision  under  $l$k.>   James  E.  Clark  1570 


-A-  _ear  1961 

Opinion  No 

APPLICAJI 

iiotar  rickshas;   permit  to  operate  tours  by  motor 

rickshas;  police  code  \XOJ$   re      .  15>89 

APPQ] 

iiiiitar^    duty;      rights  of  eligibles  reached  for  - 

while  on  military  dut;>  15>8l 

ASSEMBLY  ulLii   no»lU.l 

County   jail;      duty  of  director  of  puolic  health  in 

supervising  sanitary  and  health  conditions  at   jail  aad 

Log  Cabin  Ranch  1573 

AS-,ES.L  .I....: 

Clerical  error;      correction  of  in  1961-1962  assess- 
ment  roll  which  would   increase   taxes   on  lot   63   in 
block  no  £600  1580A 

larking;      authority  of  Board   of  Supervisors   to   create 

special  -  district  for  parking  projects  158I4. 

AS SO CI ATI OH 

San  Francisco  Polioe  Officers';   legality  of  separate 

healtn  plan  to  be    sponsored  by  the   -  1572 


-B-  Year  1961 

Opinion  ■• 

BENEFITS 

FOASDU      #50.00  minimum  retirement   allowance   under 

paragraph' (b)   of  5165*2  of  cnarfcer  as  affected  by   alb3 

(j)    of  §165.2  or  §165.6  wr 


Retirement;      Agnes  Busjaegerj    resignation  before  June 
15,  1955 


BIDS 


Canyon-Caerr.  tunnel;  *95»  contracts;  validity  of  - 
when  item  in  -  exoeeds  stated  limitation  in  specifi- 


when  item  in 
cations 


Secondhand;   regulation  of 


BUIL."  •-•  M  M 

multiple  occui^ncy;   classification  of  -  under  uousmg 

code 


R!JtvF  ^ 

Interurban;      defined;    "Nevadarama"    service  not  inter- 
urban  in  character 


"BUY  AhERICAli'1  ,_ ,  _        _    .     . 

Turbines;      purchase   of  hydraulic   turbines  and^  relatea 

items  for   Canyon  generating   station,    Canyon-Cherry 
power  development;    contract  proposal  no  1236% 


1563A 


BEQUEST 

—    Eaguna  Honda  Home;  Martin  J. Heller  -  to  home;  a  trust 

fund  created  to  be  used  for  benefit  of  residents  157M- 


1583 
1569 


BOOKS  x   ..  .   ,   _  1C77 
Paperback;   sale  of  on  premises  of  highscnools  K>(1 


1530 


Wood  frame;   discretion  of  enforcement  agencies  in  al- 
lowing excess  floors  of  occupancy  in  wood  frame  -  1575 

also  1588 


1556 


^OHS  xear  1961 

opinion  Ho 

ASSES.. 

~  parking;      autnority  of  Board  to  create   special  -  dis- 
trict for  parking  projects  1581+ 

BAY  AREA  RAPII  DISTRICT 

Limitation;   interpretation  of  existing  statutes  on  tae 

time   limit  oi  existing  plan;    expiration   of  district  lj?33A 

iv i'n'dl      sTudy  of  wind   conditions   at  -   ;    expexiditure   there- 
fore MQ    be   categorized   as   a  capital  cost;    capital  improve- 
ments ;<a  de   thereto  not  legal  obligation  of  Stadium,    Inc  1590 

Dx3tiISSAL 

j-olden  Gate  Bridge   and  Highway  District;    a 2 7121}.,  streets 

and  hlgtamqri  code,    re,. oval  of  director;    requirements 

txiat  removal  be  for  cause  1568 

Clerical;      correction  of  -  of  assessor  on  roll;    time 

and  requisites  for  1530A 

GAPJETiBRS 

!  eciassifi cation;  porposed  classes;  ^58  Gardener  l 

mentized  1583B 

HALL  OF  JUSTICE 

Sale;   legality  of  restriction  agaLnst  use  of  site  for 

public  parking  or  for  gasoline  service  station  1555 

.i  PLAN 
San  irrancj.sco   Police  ufficer  Association;      legality  of 
separate    -   to  be   sponsored  by  Associat-  1572 

Self -service;      wnether  self-service   coin-operated    clean- 
ing and   laundry  establishments  are  permissible   under 
city   ordinances  1559 

.__ 

medical  aid;      -  against   proptrc,,  ,.:a      .    eutx.< 

to   secure   costs   of  medical  aid   rendered   ner  husband  15&SB 


BOAKD  OF  SUPERVISORS  iear  1961 

Opinion  !0 

CORPS  anS... 
Property  acquisition;  power  of  Board  to  impose  res- 
trictions on  disposition  of  water  department  property 
in  resolution  autaorizing  its  acquisition  l£63 

ACKS 

Sale;      high  sc.iool  premises  1577 


Year  1961 
Opinion  No 


CANDIDATE 


Residence;   residential  requirements  for  candidacy 

for  elective  office  under  charter  \f  1566 

CANDLESTICK  PA 

VJind;   stud;/  of  wind  conditions  at  -  ;  expenditure  there- 
for may  be  categorized  as  a  capital  cost;  improvements 
made  pursuant  tnereto  not  legal  obligation  of  Stadium, 
Inc  1590 

CLRi'IFlCATIS 

Public  healtn;  validity  of  local  sanitary  regulation 

as  applied  to  beer  warehouses  1576 

Public  necessity  and  convenience;   prerequisite  for  oper- 
ation of  tours  by  motor  rickshas;  application  of  §1075 
of  police  code  15^9 

CERTIFICATION 

Repurchase  of  Diamond  Heights  property;   -  of  funds  on 

property  to  be  repurcaased  by  city  and  school  district       1558 

CuOICE 

Doctors;  health  service  system  rules;  transferring 

plans  1579 

CITY  ;QDE 

Re  gasoline  supply  stations  1564 

CLAIM 

:ort  ..ason;  -  against  United  States  for  power  charges 

prior  to  July  1,  1957;  uncollectible  1588a 

medical;   lien  on  property  of  hrs.  Anna  G.aeutln  to 

secure  costs  of  medical  aid  given  to  her  nusband  1563*3 

San  Francisco  hospital;  Anita  G-arcia;  effect  upon  hos- 
pital of  patient1  s  prior  agreement  to  d  evise  property 
free  of  liens  1571 

CLARK.  JAMES  E» 

Dismissal;   autaority  of  civil  service  commission  to 

reconsider  dismissal  decision  under  sl54  1570 


-C-  ear  1961 

upinion  >io 

CLASSIPICf 

Multiple  occupancy  buildings;   under  housing  code  1580 

G ■■■.-:     -  ■  - 

if  general  manager,   Hetch  hetohy  project;      amount   to 

be  paid  fiscal  year  1961-1962  1561 

ONSOLlDi^'iOa 

utility  plumber;   status  of  eligible s  in  former  class 
for  entry  into  performance  of  duties  in  the  newly  creat- 
ed class;  new  classification  #73&8  utility  plumber         1537A 

CONTRACT 

Canyon-Cherry  project;      purchase  of  hydraulic  turbines 

and   related   items  for  generating  station,    Canyon-Cherry 

power  development;  contract  proposal  no  12835  1589A 

Canyon-Cherry;   validity  of  bid  when  item  in  bid   exceeds 

stated  limitation  in  specifications  1583 

CQNTRIBUT 

City  health;      legality  of   separate  health  plan  to  be 
sponsored  by   the  San  Francisco  Jolice  Ofi'icers'   Assoc- 
iation 1572 


2  stories  to  3  stories;   discretion  of  enforcement  agen- 
cies in  allowing  excess  floors  of  occupancy  in  wood 
frame  buildings  1583 

CORRECTION 

Clerical  errors;     19bl-19o2  assessment  roll  which  would 

increase   amount  of  taxes  on  lot  63  in  block  no  3u0.)  1530A 

COVE*;.-. 

Hall  of  justice;   sale  or;  legality  of  restriction 

against  use  of  site  for  public  parking  or  for  gasoline 

service  statijn  1555 


CHARTER  SECTIONS  Year  1961 

Opinion  Iq 

Reflection  of   judges  15o6 

j J  7  1C,,, 

Re~residence  for  candidacy  for  office  J.500 

SECTION  19(d) 

Re  acceptance   of  bequests  A-?f4 

SECTIONS   71    x  lgl 

He  Board  of  Supervisors  establishing  rate  of  pay  for 

i?7  general  manager,   Ketch  Hetchy  project  1561 

SECTION   91  -.,-« 

Repurchase  of  real  property  of  city  and  county  155$ 

SECTION  91*    92   j  93 

::e  acceptance  by  city  of  property  from  tiie  government; 

power  of  WO   to  lease  ind  1563 

SECTION   95  mA  ttfa, 

R"e~"eompetitive   public  bidding  on  public   improvements  15a3 

SECTION    151.3  %tttkmn 

Re   salary  of  gardeners  15030 

SECTION  151»  it-  .--- 

Re  vacation  allowance  i5°( 

SECTION   153  ,^0, 

Re   appointment  while   in  military   service  l>ol 

SECTION    154  n^,. 

Re  appeal  for  rehearing  concerning  dismissal  ipf  J 

SECTION   165*2    -o   .3  ce 

Re   retirement   allowance  155  f 

SECTIONS    172.1    s   172.1.6 

Re   classification  of  meiobers  of   retirement    system  15o«i 


1SR  SEC'lu  Year  Ijol 

Opinion    ,  o 

SECi'lOa   172.  l.b 

Re   retired   teacuers  I^ojA 

I     222 

Re  gratuities  among  aiij   employe es  15?3 


ChlEh'  01    POLICE  Year  1961 

Opinion  Mo 

"  ^-OArai-iA11 

ijusesj      JLnterurban;    -    service   not   interurban  In 

character  1556 


CITy  PLANNING  DEPARTMENT  Year  ly6l 

Opinion  Ho 

HALL  Oi-  JUSTICE 

"" sale;   legality  of  restriction  against  use  of  site 

for  public  parking  or  for  gasoline  service  station         I55i> 


CIVIL  SERVICE  IOM  Year  1961 

Opinion  lio 


iilliy  plumber;      status  of  eligibles  in  former  classes 
for  entry   into  performance   of  duties  in  newly   created 
class 


MILITARY  DUTY  .    . 

Seniority;      rights  of  eligibles  readied   for  appoints  no 

while   on  - 


1537A 


F7.GEHERAL  MAIL,   -  a 

He tcli  hetcny  project;      amount  to  be  paid   during  fiscal 

year  1961-1962  to   -  1561 

SRATUITY  ^A 

Create  vacancy;      application  of  law,    rule  or  regulation 

to  payment  of  acta*?  or  oiiher  -  to   induct   retirement   of 

occupant   of  position  In  order  to  create  vacancy   therein  1593 


1531 


recomsiderat: 

Section  iBki      authority  to   reconsider  decision  under 

section  of  charter,    Ja.es  B«    Clark,    dismissal  157« 

VAC*  lcffl- 

Intent;      one  year's  continuous  service  J-por 


CONTROLLER  Year  1961 

Opinion  No 

BEQUEST 

Martin  J.  Heller;   a  trust  fund  created  to  be  used  for 

benefit  of  residents  of  home;  Laguna  Honda  1574 

DIAMOND  HBI  iHTS 

Funds;  certification  of  funds  on  property  to  be  repur- 
chased by  city  and  scnool  district  in  -  155*3 


-D-  year  1961 

Opinion  No 

DESTRUCTION 

Records;   tiiae  within  wnici  3-R  ordinance  records 

may  be  destroyed  15^5 

PRICES 

Safety;  must  city  and  county  furnish  required  items 

of  protective  equipment  for  fire  fighters  ordered  by 

state  department  of  industrial  safety  or  WUKJ   city  sud- 

stitute  cash  allowance  in  lieu  of  safety  -  1560 

DlAhOND  HEIGHTS 

Fund r ;   certification  of  funds  on  p*op***S  to  be  re- 
purchased by  city  and  scnool  district  1553 

DIRECTOR 

Golden  Gate  Bridge  and  highway  District;  section  27121*., 
Streets  anu  Hig&tfftys  Code,  requirement  that  removal  of  - 
be  "   for  cause"  1568 

ftlSMI 

James  E.Clark;      authority   of  civil  service   commission 

to  reconsider  dismissal  decision  under  £154  of  charter      1570 

DISSOLUTION 

Baj   Area  Rapid  Transit   district;      interpretation  of 

existing   statute  on  time   liiait  of  existing  plan  1533A 

:ct 

Assessment;      authority  of  Board   of  Supervisorsto    create 

special  -  for  parking  projects  1531}. 


d"ucges;      date   of  -  for  newly   created    judgeships,    mini* 

cipal  court 


Year  1961 

Oplni 

1^36 


EI.IGIBLES  „    fc 

UTIitary  duty;      rights  of  -  reached  for  appointment 

while  on  military  duty  15ol 


1582 


Resigned;   can  -  Vho  are  members  9        .irement  Sys- 
tem who  have  resigned  still  remain  members  of  the  health 
Service  System 

aUIFMENT  ^ 

Protective;  must  city  and  county  furnisxi  required  items 
of  protective  -  for  fire  fighters  ordered  by  state  de- 
partment of  industrial  safety  or  may  city  substitute 
cash  allowance  in  lieu  of  safety  devices  1560 

ERRORS 

Clerical;      correction  of  -  in  the   1961-1962   assessment 

roll  in  whicn  increase  would  result  on  lot  63  in  block 

no  3600  ^oOA 

jsaoarc* 

Dry  cleaning;     whether  self-service   coin  operated 
cleaning  and  laundry-  are  permissible  under  city  or- 
dinances W 

EiyiDI&CE 

Additional;     James.   I  .   Clark,    application  for  rehear- 
on  dismissal;    authority  of   civil  service   commission 
to  reconsider  decision  under  |l£3l  of   charter  1573 

EXAMINATION 

Outside   resident;      right  of  nonresident  accepting  posi- 
tion requiring  him  to   establish  residence  within  one 
year  to   apply  for  permission   to   live   outside   city   be- 
fore   establishing   such  residence  15o5 

Health  plan;      legality   of   separate  health  plan  to  be 

sponsored  by   the  San  Francisco  police  Officer'  s  Asso  c- 

i at ion  1572 


-E-  Year  1961 

Opinion  No 

EXPEHDITURI'S 

TTnd  at  Candle stick  lark;  study  of  conditions  may  be 
categorized  as  a  capital  cost;  improvements  made  pur- 
suant thereto  not  legal  obligation  of  Stadium,  Inc         1590 


Year  1961 
Opir.':' 

:-;etch"i-ietchy  project;      salary-   of  F7  general  manager; 

junt  to  be  paid  fiscal  year  19bi-1962  15'6l 

Detention;  duty  of  director  of  public  he  a  It  n.  in  su- 
pervising sanitary  conditions  at  county  jail  and  Log 
Cabin  Ranch;    assembly  bill  no  U4.I  1573 

FTJS 

xjicenses;      beer  warenouses;    validity  of  local   sanitary 
regulation  as   applied   to  warehouses  1576 

Limousines;      fosemite  Grayline   and  Pialer  Limousines; 

necessity  of  making  inactive  22  permits   so  as   to  avoid 

paying  yearly   -  155$A 

FIRE  FIGHTERS 

Safety  equipment;   must  city  furnish  required  items 
of  protective  equipment  for  -  ordered  by  state  depart- 
ment of  industrial  safety  or  may  city  substitute  cash 
allowance  in  lieu  of  safetj  devices  1560 

FLOORS 

Occupancy;      discretion  of  enforcerne.it   agencies   in  al- 
lowing excess  -  of  occupancy  in  wood   frame     buildings  1575 

FLUIDS 

cleaning;      whether  self-service   coin  operated 
cleaning   and   laundry   establishments  are  permissible 
under  city   ordinances  1559 

FORT  Mj 

Claim;   power  sales;  claim  against  the  United  States 
for  power  charges  to  -  prior  to  July  1,1957;  uncollec- 
tible 1533a 

FUNDS 

Diamond  heights;   certification  of  funds  on  property 
to  be  repurchased  bj   city  and  school  district  in  Dia- 
mond heights  1558 

st;     I  artin  J.  Heller  bequest  to  Laguna  Honda 
.a;  a  -  created  to  be  used  for  benefit  of  residents       157k- 


RDS 

lioja    ;o 

A 

Cltj    employee;      liuDilit.^  r    an 

-re  personal  automobile  of   employee  is  involved  1591 

Regulation;    secondhand  15°9 


FERE  CQMii-ilSSION  Year  1961 

Opin. 

FQRT  . 

Clain;      power  charges;    recovery  of  monies  from  the 

United  States  for  power  sales  to   -  prior  to  July  1, 

1957.   uncollectible  l5&$i 

MILITARY    SERVICE 

Seniority;        rights   of  eli^ibles  reac-ed  for  appoint- 
ment while   on  -  158 1 


FIR-       '..EOT  Year  1961 

Opinion  o 

:-e  fighters;  luust  city  and  county  furnish  required 
ta  of  protective  equipuent  for  fire  fighters  or- 
dered b-,  state  department  of  industrial  safety  » 
city  substitute  casa  allowances  in  lieu  of  -  devices        l£60 

SUPViii.  S-r/LJiOKS 

Trailers;   legality  of  trailer  rental  and  sale  of 

general  merchandise  at  gasoline  station  15°4- 


*G-  Year  1941 

Opinion  No 

CIA 

Lien;  effect  upon  £an  jt?'r  an  Cisco  aospitai's  claim  to 
lien  of  patient's  prior  agreement  to  devise  property 
free  of  U«  1571 

GARDI 

T  eclassification;      proposed   classes;    Qi$B  gardener 

S6£uientized  l533iJ 

GOLDEN    GATE   BPlIDGi. ■  A .D     ilm.WAY    DISTPICT 

Director;      j2712ii,    Streets   and  Highways   cjde;    remov- 
al of  director  -    ;    requirement   that   removal  be   "for 
cause" 


1568 


GRATUITY 

Create  vacancy;      application  of  law,   rule  or  regulation 

to  payment     of  money   or  ether  -   to   induce      retirement 

of   occu.-ancj    of  position  in  order  to   create  vacancy 

therein"  1593 

GRAY.. 

License  fees;  XeMnltC  -  limousines,  inc  and  Fialers 
ii.ousines,  inc;  necessity  for  making  inactive  22per- 
aita  so  as  to  avoid  paying  yearly  license  fees  1558A 


-H-  Year  1961 

Opinion  do 

HALL  OF  JUSTICE 

Sale;  legality  of  restriction  against  use  of  site 
for  public  automobile  parking  or  for  gasoline  ser- 
vice station  l£55 

MARTIN  J.  HELLLR 

Bequest;   a  trust  fund  to  be  created  for  benefit  of 

residents  of  Laguna  Honda  home  15>7ll- 

HETCH  HLT!CHY 

F7  general  manager;    salary; amount  to  be  paid   fiscal 

year  1961-1962  1561 

JOHK  5»  HEUTEK 

medical  aid;   lien  against  property  of  Mrs.  Anna  . 

Heuten  to  secure  costs  of  medical  aid  given  to  -  1563B 

-XV.1-:  ■ 

Definition;   classification  of  multiple  occupancy 

buildings  under  San  Francisco  Housing  Code  1530 

HQUSl-- 

Laguna  Honda  project;   use  of  portion  of  laguna  nonda 

area  for  acquisition  and  development  of  low  rent  - 

project;    legality  of  15>6? 

HYDRANTMAH  -GATEMAN 

Split -off;   -  not  considered  in  consolidation  of  utility 

plumber  15 '3  f*. 


HEALTH  SERVICE  SYSTEii  iear  1961 

Opinion  No 

RESIGNED  hh?Lo. 

Charter  requirements  1582 

TEACHERS 

Retirement;  continuation  in  system  after  withdrawal  of 

contributions;  retirement  after  June  \$3    1955;  Agnes 

Bus Jaeger  15&3A 

TRANSFERS 

Health  plans;   new  rules  and  regulations  for  the  health 

system;    revision  of  the   sign-up  plan  1579 


-I-  Year  1961 

Opinion  No 

ITY 

Sovereign;   liability  of  Director  of  Log  Cabin  Ranc h 

School  for  boys  l55itA 

IMPROVEMENTS 

Assessment;  correction  of  clerical  errors  in  assess- 
ment roll  for  1961-1962  whicn  would  increase  taxes  on 
lot  63   in  block  no  36 90  l$oOA 

Candlestick  park;      study  of  wind  conditions;    -  made  pur- 
suant  to   study  of  conditions  not   legal  obligation  of 
Stadium,   Inc  1590 

INSPECTION 

Beer  warehouses;     validity  of  local   sanitary    regulation 

as  applied   to  warehouses  1576 

INSi'AiuLATIONS 

Yacht  xiarbor;      reimbursement  of  berth  occupants  for  - 

made  in  darbor  1578 


-J-  Year  1961 

Opinion  Ko 

JAIL 

wealth  conditions;   duty  of  Director  of  public  Health 

in  supervising  sanitary  and  health,  conditions  at  county 

-  and  Log  Cabin  Ranch  School;  assembly  bill  no  lijJ.  1573 

HARRY  V.    JONES 

Vacation;      extent  of  vacation  after  one  year's  contin- 
uous service  1587 

ROBERT  0.  Jo 

Residence;   residential  requirements  fo*  candidacy  for 

elective  office  under  charter  ,J7  1566 

JUDGES 

Election;   municipal  court;  date  of  election  for  newly 

created  judgeships  1586 

JURISDICTION 

neighborhood  parking;   authority  of  Board  of  Supervisors 
to  create  special  assessment  district  for  parking  pro- 
ject 1534 


Year  1961 

LAiRjYa  liOIiDA  HOME 

Bequest;  Hart in  J.  Heller  bequest  to  -  ;  trust  fund 

to  be  used  for  benefit  of  residents  of  -  1574 

iiousing  project;   use  of  portion  of  -  area  for  ac- 
quisition and  development  of  low  rent  housing  project; 
legality  of  156? 

Self-service;   whether  self-service  coin  operated 

cleaning  and  laundry  establishments  are  permissible 

under  city  ordinances  1559 

IxEASE 

Water  Department  land;  power  of  Board  of  Supervisors 
to  impose  restrictions  on  disposition  of  land  in  res- 
olution authorizing  its  acquisition;  §^92  :  93  15&3 

LESSEES 

Building  permits;   issuance  of  permits  to  persons 

other  than  owner  or  party  wno  made  sp y 11 cation  I5b2 

u  .A..  1LITY 

Accident;  -  of  city  and  employee  for  an  accident  in- 
volving personal  automobile  of  city  employee  1591 

LICENSE 

Bookdealers;   regulation  of  secondhand  15&9 

Hotel;   classification  of  multiple  occupancy  build  in  s, 

under  Housing  Code  1530 


Yacht  iiarbor;   reimbursement  of  berth  occupants  for 
installations  made  in  Yacht  iiarbor  1578 

LIEU 

i-.edical;      -  on  property    af     rs.   Anna  C.   Heuten   re- 
garding medical  aid  given  her  husband  15&3B 


-Il- 


Year  1961 

opini  i 


San  Francisco  iiospital ;  effect  upon  hospital's 
claim  to  -  of  patient's  prior  agreement  to  devil 
property  free  of  -   ;    Anita  carcia 


1571 


S«y  Area  Rapid  Transit   District;      statute   limiting 
existing  plan;   powers;   expiration  date   of  district 

jjid;      Canyon-Cherry   tunnel;   validity   of  bid  when 
item  in  hid   exceeds   stated   limitation  in  specifica- 
tions 


I533i 


1583 


.IMOUSINUS 

Permits  I      "iosemite  Grey  line  -   and  Fialers   -;    neces- 
sity of  making  inactive  22  permits   so  as   to   avoid 
paying  yearly  license  fees 


Director;      liability  for  actions 


1553a 
155U 


iiealta  conditions;      duty  of  Director   jf    .  ublic  ^ealtu 
in  supervising   sanitary   and  health  conditions   at 
county   jail  and   -   ;    assembly  bill   no  lip. 


1573 


Parking;   authority  of  Board  of  Supervisors  to  create 
special  assessment  district  for  parking  projects 


1534 


-M-  Year  1961 

Opinion  No 

ljiAP 

Salt  ilarsii  and  Tidelands;      status  of   streets  shown  on 

-  and  rights  of  the  public  therein  1592 

MARILiL   CORPS  BASE 

Sale  of  land;     power  of  Loard   of  Supervisors  to  impose 
restrictions  on  disposition  of  Water  Department  proper- 
ty in  resolution  authorising  its  acquisition,    |§92   k  93         1563 

tsmp 

Health  System  after  resignation;  status  of  resigned 
employees  who  are  members  of  Retirement  System  in  Health 
Service  System  1582 

HANigSE 

Gasoline   stations;    legality  of  trailer  rental   and    sale 

of  general   -   at  gasoline    supply   stations  l£6ij. 

"MOST    FAVORED  MAT  ION" 

Components  purchased  outside  the  United  States;   pur- 
chase of  hydraulic  turbines  and  related  items  for  Can- 
yon Cherry  generating  station;  contract  proposal  12885     1589A 

. I PAL  COuTT 

Judges;      date  of  elect! on  for  newl^    created   judge- 
snips  1530 

MPSKOP/  VS   CORNING  HOSPITAL   DISTRICT 

Insanity]      liability  of  Director  of  Log  Gab  in  F.anoii 

School   for   boys  1551*A 


-8-  Year  1961 

y-ioa   :<o 

KEQLIi 

State;   liability  of  Director  of  Log  Cabin  Ranch 

school  1551*A 

SEIGHBORH 

parking;      authority  of  iioard  of  Supervisors  to   create 

special  assessment  district  for  parking  projects  15% 

"HEVADAFAllA" 

ier  inal;      -   service  not   interurban  in  c.-dracter  1556 

NOHRESID::,... 

hxaiviination;      right   o£  nonresident   accepting  position 
requiring  him  to  establish  residence  witnin  one  year 
to  apply  for  permission  to   live   outside   city  before 
establishing   such  residence  1565 


-0-  Year  1961 

Opinion  iio 

OCCOPi..  ■■ 

Floors;   discretion  of  enforcement  agencies  in  allow- 
ing excess  floors  of  occupancy  in  wood  frame  buildings       1575 

also  15Q8 

Multiple;      classification   j£  multiple   -  buildings,    un- 
der San  1'rancisco  mousing  Code  ljrdQ 

OCCU  . 

Yacht  Harbor;   licensee;  reimbursement  of  berth  -  for 
installations  made  in  Yacht  haroor  1578 

Q'DELL   COIiSTRU  ,'h:JY 

Canyon-Cherry  tunnel;      ^9b  contracts;   validity  of  bid 

when  item  in  bid   exceeds   stated   limitation  in  sps  cif  ica- 

tions  1583 

ORPIN  AliC,.. 

Dry  oleaning  establishment;     wnether  self-service   coin 
operated   cleaning   and   laundry   establishments  are  per- 
missible  under  city  ordinance  1559 

Salary    standardization;     i-7  general  manager,    n.etch 

hetcny  project  and  utilities  Engineering  bureau;    amount 

to   be  paid   fiscal  year  1961-1962  1561 

OWNLR 

Building  permit;      issuance  of  permit  to  persons  other 

tnan  -  or  party  Who  made   applicatlju  1562 

oHIP 
Transfer;      property   on  19oi-1962   assessment  roll;    cjr- 
rection  of  clerical  errors   increasing  taxes  1580A 


-P-  Year  1961 

Opinion  No 

PAPERBACKS 

Sale;  premises  of  high,  schools  1577 

hall  of  Justice;   legality  of  restriction  against  use  of 
site  for  public  automobile  parking  or  for  gasoline  ser- 
vice station  1555 

Neighborhood;  authority  of  Beard  to  create  special  as- 
sessment district  for  -  project  iB^k- 

PATIi 

Anita  Garcia;      effect  upon  San  Francisco  Hospital's  claim 
to  lien,    of  patient's  prior  agreement  to  devise  proper- 
ty  free  of  liens  1571 

PAYI-- 

Create  vacancy;  application  of  law,  rule  or  regulation 
to  -  of  money  or  otner  gratuity  to  induce  retirement  of 
occupant  of  position  in  order  to  create  vacancy  therein       1593 

"PEL'j. 

Turbines;     purenase  of  hydraulic  turbines  and  related 
items  for  Canyon  generating   station;    Canyon-Cherry  power 
development;   contract  proposal  l.-m  1539A 

Bookdealers;      regulation  of  secondhand  1569 

building;   issuance  of  -  to  persons  other  than  owners  or 

party  who  made  application  1562 

Laa:iderette;   wnether  self-service  coin  operated  clean- 
ing and  laundry  establishments  are  permissible  under  city 
ordinance  1559 

Limousines;  Yosemite  G-rayline  limousines  arid  Pialers 

limousL  nes;  necessity  of  making  inactive  certain  -  ; 

so  as  to  avoid  payment  of  yearly  license  fees  1558a 

Motor  rickshas;   application  of  S3&75  °£  Police  Code  to 

operation  of  tours  by  motor  rickshas;  certificate  of 

public  convenience  and  necessity  a  prerequisite  for  -         15^9 

"  evadarama" J   interurban  buses;  service  not  interur- 

ban  In  cnaracter  1556 


-F-  Year  1961 

Opirv 

PLANS 

health;  legality  of  separate  health.  -  to  be  sponsor- 
ed  Uj    fchf   San  i  raiiclsco   I  olice   officer's  Association  1572 

Health;      revision  of   rales   of  health  Service   Systf 

transferrin*.,  from  one  plan  to    anotner  1579 

Rapid  Transit  District;      interpretation   Of  ex.  sting 

statute   limiting  -   ;    expiration  of  district(date)  1533A 

FiiUi-,.. 

Consolidation;  new  classification  .7383  Jtility  -  ; 
status  of  eligible s  in  former  classes  for  entry  into 
performance  of  duties  in  newly  created  class  15$7A 

POWER 

I'jrt  |  ason;   claim  against  the  United  States  for  - 
cnarges  to  rort  Hojoa  prior  to  July  1,1957;  uncollect- 
ible; increase  in  rate  charges  1538a 

PRO PI Ex Y 

Diamond  Heights;    certification  of  iunds  on  -  to  be   re- 
purchased  d^    city  and   county  and   school  district   in 
Diamond  Heights  1558 

Marine   Corps  Base;      power  of  board   of  Supervisors   to 

impose  restrictions  on  dlspositio  r  Dopavtiatnt 

-  in  resolution   authorizing  its  aequlsitio  i  93  15°3 

PUbLIC   uJPiCL 

Residence;      residential   requirements  for  candidacy  for 

elective   office   under  charter  \J  1566 

PUBLIC   OxhlCER 

R6movaT""for   cause'1;      $2,7124,    streets  and  Highways  Code; 
removal   of  Director,    jolden  a  ate  Bridge   and  highways  Dis- 
trict;   requirement   that  removal  be   for   cause  1568 


POLIc  :S3I0»  Year  1961 

Opinion  No 

PBRMTS 

Limousines;      Yosemite  Gray  line   limousines,    inc   and 

Fialers  limousines,    inc.;    payment   of  license   fees  155^A 


TOURS 


Rickshas;   application  of  ^1075  of  Police  Cade  to 
operation  of  -  by  motor  ricksahs;  certificate  of  public 
necessity  and  convenience  a  prerequisite  for  permit         15§9 


PUBLIC  HEALTH  DEPARTMENT  Year  1961 

Opinion  He 

BUILDUPS 

nuxtiple  occupancy;   classiixoation  of  -  under  g an 

Francisoo  housing  Code  15'30 

JAILS 

Health  conditions;   duty  of  Director  of  public  Health 

in  supervising  sanitary  and  health  conditions  at  -  and 

Lo.j  Cabin  Ranch;  assembly  bill  no  lij.1  1573 

LIEN 

Medical  aid;  -  against  property  of  Mrs.  Anna  C  aeuten 

to  secure  costs  of  medical  aid  given  her  late  husband       1563B 

OCCUPANCY 

1,'ood  frame  buildings;   discretion  of  enforcement  agen- 
cies in  allowing  excess  floors  of  -  in  wood  frame  ouild- 
ings  1575 

also  l£88 

WAREHOUSE 

beer;   validity  of  local  sanitary  regulation  as  applied 

to  -  1576 


PUBLIC   0  ION  "ear  1%1 

Opinion    ;o 

BIDS 

Canyon-Cherry  tunnel;      charter-  \9$t    extracts;   validity 
of  bid  when  item  in  bid  exceeds   stated  limitation  in 
specifications  1583 


PUBLIC  WOBKS  DEPARTMENT  Year  1961 

Opinion  No 

FLOQliS    .*'   i^CUPANCY 

Wood  frame  Duildlogftj      discretion  of  enforcement  agen- 
cies in  allowing  excess  -  in  frame  buildings  1533 

PERMITS 

Buildings;      issuance  of  building  -  to  persons  oWer  tnan 

owner  or  party  who  made  application  lf?62 

RECORDS 

Destruction;   time  witnln  which  3~R  ordinance  -  may 

be  destroyed  l£35 

STRESS 

Map  of  Salt  Marsh  and  Tidelands;      status  of   streets 

shown  on  map  and  rights  of  the  public  therein  l£92 


PURCHASER  Cfr    SUPPLIES  Year  1961 

Opinion  wo 


I 


Canyon-Cherry  power  station;  purchase  of  hydraulic  - 
and  related  itei.is  for  Canyon  generating  station,  con- 
tract proposal  12385  15o9a 


-R-  Year  1961 

Opinion  No 

RATLS 

Power;   eXaia against  the  united  States  for  power 
c.iarges  to  Fort  Hasan  prior  to  July  1,  1957;  uncol- 
lectible; Increase  in  -  1583A 

RECLAS3IHCAT 

uardeners;  proposed  classes;  05'3  hardener  segmentiz- 

ed  1583B 

RECONSIDERATj 

Appeal  for  rehearing;      Civil  Service  Coitfaiission,    au- 
thority to  reconsider  decision  under   \l$^  of  cAaarter  1573 

RLCoRDS 

Destruction;   time  within  which  3-F>  ordinance  -  may 

be  destroyed  1585 

REDUCII^. 

Allowance;      $50*00  minimum  retirement   allowance  under 

(b)    of  il65.2  of  caarter  as  affected  by   *153(j)    of 

i lo^.2  or   U65.6  1557 

RBLHJLAl'lOa 

Beer  warehouse;    validity   of  local   sanitary  -  as  applied 

to   beer  warehouses  1576 

Bookdealers;      -  of   secondhand  1569 

REhABlLlTATIQ^7 

Yacht  Harbor;      licensees;    reimbursement  of  berth  oc- 
cupants for  installations  made   in  xacnt  uarbor  1573 

REMOVAL 


""lor  cause";      Director  o£  uolden  Gate  Bridge   and  Ilign- 
way  District;    i2712if#    Streets  and  iilghways  Code,    re- 
quirement that  removal  be  "for  cause"  1568 

RENTAL 

Trailer;      legality   of  trailer  -   and   sale   of  general 

..lerchandise   at  gasoline   supply   stations  1561; 


Year  1961 
Opinion  No 

nonresident;  right  of  nonresident  accepting  position 

requiring  him  to  establisa  residence  within  one  year 

to  apply  for  permission  to  live  outside  city  before 

establishing  such  residence  1565 

RESIT 

Definition;   residential  requirements  for  candidacy  for 

elective  office  under  charter  §7  1566 

RESIGNATION 

health  Service  I-,sU.,  i-e;    fan  resided  employees  who  are 

laexubers  of  Retirement  cistern  fiiilii  as  .members  of  the 

nealth  Service  System  1582 

RESTRICT! 

loors  of  occupancy;   discretion  of  enforcement  agencies 
in  allowing  excess  floors  of  occupancy  in  wood  frame 
buildings  15*38 

REi'IRx . 

Teachers;      effect  of  withdrawal  of   contributions;    resign 

nation  prior  to  June   15,    1955*   Agnes  Busjaeger  1563A 

INO 
Laguna  nonda  project;      use   of  portion  of  area  for  ac- 
quisition anc   develo,-  Low  rent  housing  project; 
legality  of  1567 

RICK£ 

lours   application  of  31075,  Police  Code  to  operation 

of  tours  by  motor  -  ;  certificate  of  public  necessity 

and  convenience  a  prerequisite  for  permit  1589 

■MBS 

Health;    new  -   and  regulations   of  the  ilealth  Service 

System;    revision  of  •  re   transferring  from  one  plan  to 

another  1579 


RECREATION  AND  PARK  DEPARTMENT  Year  1961 

.^on  No 

CANDLESTICK  PA] 

Wind;   study  of  wind  conditions  at  -  ;  expenditure 

~e  categorized  as  a  capital  cost;  improvements 

.iade  -pursuant  thereto  not  legal  obligacioxi  of  Stadium, 

Lftfl  1590 

YACHT   HARBOR 

Licensees;      reimburserae.it   of  berth  occupants  for  instal- 
lations made  in  -  1573 


REDEVELOPMENT  AGENCY  Year  1961 

Opinion   j 

OND  HEIGhTS 

f.nds;   certification  of  funds  on  property  to  be  pur- 
eed by  city-  1       (l  district  la  -  1558 


REGISTRAR  OF  VOTERS  iear  1961 

Opinion  No 

aTES 

P esidence ;   residential  requirements  for  candidacy 

for  elective    off  let  under  charter   3  {  Ij?66 

i.lectionj      iiunicipal  Court;    date   of  els  ction  for  new- 

~Lj    created   judgeships  1586 


RET1  -jAKD  Year  1961 

Opinion  :io 

iniuum;   pai-a^..-  .2  of  the   charter 


effected  fej    &16>3,   paragraph  (j)    of   <165« 2  or  i;65.6  1557 

BESI1. 

.jcaxtiination  requirement;   right  of  nonresident  accepting 
position  requiring  hix.i  to  establish  -  within  one  year 
to  apply  for  permission  to  live  outside  city  before  es- 
tablishing such  residence  15°5 


-S-  Year  1961 

Opinion  Mo 

SALARY 

»o«]  er;      iietcb.  hetchy  project   and  Utili- 

paid   fiscal  .year 
1961*1  156  i 

hardeners;      proposed  reclassification  153  3i> 

""  Power  to  Fort  KMOOJ      claim  against  tne   united  States 
for  power  -  to  Fort  i-lason  prior  to  Jul;;   1,   1957;   uncol- 
lectible 1533a 

„ater  Department  property;  power  of  i^oard  of  Supervisors 
to  impose  restrictions  on  disposition  of  property  in  res- 
olution authorizing  its  acquisition;    H92  h  93  1563 

y      ■  BuL,  CISCO  DA.  .2   DISTF.IC^ 

Interpretation;      statute   iii.xiti.it-,  existing  plan;    powers; 
expiration  date   of  district  1533A 

:\AL   HOSPITAL 
Claim;      effect  "upon  -  claim  to  lien   of  patient's  pri^r- 
agree^ent   to  devise  property  free   of  liens;   Anita  Garcia  1571 

sco  hchjsih:.- 

Floors  of  occupancy;      discrexiijii  of  enforcement  agencies 

in  allowing  excess  floors  of  occupancy  in  wood  frame 

buildings  1575 

JAH  FRAj  oi SCO  POLICE  OFFICERS'  ASSOCIA'r 

Health  plan;  Ti       if  separate  health  plan  to  be 

sponsored  by  the  -  1572 

SCHOOLS 

Paperbacks;      sale   of  on  premises  of  1577 

IxY 

"ilitary  duty;   -  rights  of  eligibles  readied  for  appoint- 
ment wuile  on  military  duty  1531 


-S-  Year  1961 

ilon  No 

'  ;   Health  Sexvlca  System  rulee;   revi  . 

oi'  rules  1579 

SOCIAL   SECTTFI'l'Y 

..enefits;      $50,00  minimum  retirement   allowance   under 

c  ;arter  sections  155 7 

SPLIT -OFFS 

U cility  plumber;      similarity   of  duties  of   classes  of 

U112  pipe   caulker,    Ullo   serviceman  and   o30i+  i.\, drantman- 

gateauua  before  ©onsolidati ju  1587A 

STADIUM,    INC 

Candlestick  park;      study  of  wind   conditions;   expendi- 
ture may  be    categorized   as  a  capital   cost;    improvements 

_    pursuant  thereto   not   legal  obligation   of  -  1590 

ETAl'IOK 

Gasoline;      legality   of  trailer  rental   sales  and   sale  of 

.jral  merchandise   at   -  156I4. 

Gasoline;      sale   of  Hall  of  Justice;    legality  of  res- 
trictions  against  use   of  site  for  public   automobile 
parking  or  for  -  1555 

IS 

Map  of  Salt  Marsh  and  i'idelands;   status  of  -  shown  on 
map  and  rights  of  t ne  public  therein  1592 

STRUCTURE 

Definition;  wood  fra^e  buildings;  discretion  of  en- 
forcement agencies  in  allowing  excess  floors  of  occu- 
pancy in  wood  frame  buildings  1538 

Cnarter;  m.evadara.ta"  service  not  Interurban  in  char- 
acter ~L$$b 


SAN  FRAHCISC      .  i'RATxVE  CODE  Year  19ol 

Opinion  Mo 

3*3 

>n    >f   records  V&$ 

SECTION  it*  13 

fe   liability  of  officer  of  city  and   county  l5£iiA 

SECTION    lb » 133 

:e   outside   residence  15&5 


SAN  FRA  BHCRIW  Year   1961 

Opinion  No 

I  project;    use   of  portion  of  -  acqui- 

sition and  development  of  low-rent  houalfig  project; 
legality  of  1567 


lear    1961 
Opinion  Ho 

section;      clerical   errors  in  1961-1962   assessment 
roll,    lot   68    in  block  no    '  1580A 

TEAC;iSRS 

hetirejient;      Agnes  Bus  jaeger;    retirement  before   June 

15 »  195*3;  5 172. 1*6  re  l5t>3A 

■US 
W  ^etfaoarama'' ;   service  not  interurban  in  character         155& 

Rlcks-ias;  aoplicai-ion  of  ^10/5  of  Police  Code  to  oper- 
ation oi   tours  ~oy   motor  -;  certificates  of  public  neces- 
sity and  convenience  a  prerequisite  for  permit  1539 

TRAl-^ 

Rental j   legality  of  trailer  rental  end  sale  of  general 
merchandise  at  gasoline  supply  station  l^olj. 

Health  plans;  revision  of  rales  re  1579 

Canyon-Cherry;  contracts;  validity  of  bid  when  item  in 

bid  exceeds  stated  limitation  in  specifications  15^3 

Canyon-Cherry  project;  purcaase  of  hydraulic  -  and  re- 
lated items  for  Cherry  generating  station;  contract  pro- 
posal no  12335  15S9A 


-7-  1961 

Opinion  lio 
ICY 


.aw *  rule  01   regulable . 

induce  retire- 
ment ox  occupant  of  position  in  order-  to   create  - 
therein  1593 

ancej   extent  of  -  after  one  year's  continuous 
service  1587 

Streets  in  tidelands;   status  of  streets  shown  on  map 

of  Salt  Harsh  and  Tidelands  and  rights  of  public  therein     1592 


Year  1961 

opinion  ;!o 

Lnal;      "Nevadaranta"    service   not   Interurban  la   char- 
ac  15^6 

validity   of  local   sanitary  regulation   as   awlied 
to   -  1^76 

11 

Pelton;   purchase  of  hydraulic  turbines  and  related  items 

for  Canyon-Cherry  development;    components  from  abroad  1539a 

Candlestick     ar..;      study   of   -   conditions  at  Park;    expen- 
diture  t.ierefor  may  be   categorized  as   a  capital  cost; 

ients  made   thereto  not   legal   obligation  of  iitadium, 
inc.  1590 

JITHDF. 

Rapid  Transit  District;   interpretation  of  exl  it 

statute  on  tae  time  limit  of  existing  plan  1533a 


WATER  DEPARTMENT 


PROPERTY 

Marine  Corps  base;  acquisition;  power  of  woard  of 
Supervisors  to  impose  restrictions  on  disposition  of 
-  in  resolution  authorizing  its  acquisition;   ^92,93 


Year  1961 

Opinio 

1563 


-Y-  Year  1961 

YACriT    iIAI.'BQR 

Licensees;      reiraburseraent   of  bertii  occupants  for  in- 
stallations made   in  -  1573 


YOUTH  GHJ3  MTEB  Year  1961 

Opinion  f* 

DIR£C 

"""liability  3,55^ 


1554-A 


July  3,  1961 


Mr.  Thomas  F.  Strycula 

Chief  Probation  Officer 

Youth  Guidance  Center 

375  Woods ide  Avenue 

San  Francisco  27,  California 

Re:  Liability  of  Director  of  Log  Cabin  Ranch  School 

Dear  Sir: 

I  am  replying  to  your  recent  letter  pertaining  to  the  above 
subject  matter. 

Until  recently  the  law  on  the  liability  of  municipal  cor- 
porations and  its  employees  appeared  to  be  properly  stated  in 
California  Jurisprudence: 

"Under  the  common  law,  a  city's  tort  liability 
is  confined  to  torts  committed  in  the  exercise  of 
proprietary  functions.  It  is  only  where  a  statute 
gives  a  right  of  action  that  it  may  be  held  liable 
for  damages  inflicted  in  the  exercise  of  a  govern- 
mental function.  However,  it  is  the  rule  in  this 
state  that  a  municipality  may  be  held  liable  for 
creating  or  maintaining  a  nuisance,  even  where  a 
governmental  activity  is  involved.1'  (35  Cal.  Jur. 
2d  293) 

"In  the  absence  of  a  statute  imposing  liability, 
a  municipal  corporation  is  not  liable  for  injury  or 
damage  caused  by  the  negligence  or  wrongful  acts  of 
its  officers  or  agents  in  performing  their  duties  in 
the  discharge  of  the  governmental  functions  of  the 
municipality  or  in  performing  duties  imposed  on  them 
by  express  provisions  of  law.  ...  In  the  performance 
of  such  functions  and  duties  such  officers  or  agents 
are  not  the  agent  or  servants  of  the  municipality, 
but  of  the  law,  and  the  right  of  action  for  tort  is 
against  them,  not  the  municipality."   (35  Cal.  Jur. 
2d  320) 

In  Muskopf  v.  Cornina  Hospital  District,  55  A.C.  216,  on 
January  27,  1961,  the  State  Supreme  Court  in  considering  the 
liability  for  negligence  of  a  Public  Hospital  District  overruled 
established  precedent  and  not  only  held  that  the  Corning  Hospital 
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District  could  be  held  liable  for  negligence  but  expressly 
abrogated  the  doctrine  of  sovereign  immunity  from  liability 
for  negligence. 

As  to  the  liability  of  municipal  employees,  which  is  your 
question,  the  Court  said  at  p.  225:  "Nor  does  our  decision 
herein  affect  the  settled  rules  of  immunity  of  government 
officials  for  acts  within  the  scope  of  their  authority.  More- 
over, since  defendant's  employees  are  not  immune  from  liability 
for  their  negligence  in  caring  for  and  treating  plaintiff,  the 
question  of  the  extent  to  which  the  State  should  be  immune  when 
its  officers  are  is  not  involved  in  this  case.   (See  Lipman  v. 
Brisbane  Elementary  School  Dist.,  post,  55  A.C.  No.  8,  229.) 

"Government  officials  are  liable  for  the  negligent  per- 
formance of  their  ministerial  duties  (Mock  v.  Santa  Rosa,  126 
Cal.  330,  334  [58  P.  826];  Payne  v.  Baehr,  153  Cal.  441,444 
[95  P.  895])  but  are  not  liable  for  their  discretionary  acts 
within  the  scope  of  their  authority  (Downer  v.  Lent,  6  Gal.  4, 
95  [95  Am.  Dec.  489];  Newport  Wharf  &  Lbr.  Co.  v.  Drew,  141 
Cal.  103,  107-108  [74  P.  697];  (and  other  cases)  even  if  it 
alleged  that  they  acted  maliciously.   (Cases  cited.)   Such 
immunity  is  not  designed  to  protect  the  guilty,  for  'if  it  were 
possible  in  practice  to  confine  such  complaints  to  the  guilty, 
it  would  be  monstrous  to  deny  recovery.  The  justification  for 
doing  so  is  that  it  is  impossible  to  know  whether  the  claim  is 
well  founded  until  the  case  has  been  tried,  and  that  to  submit 
all  officials,  the  innocent  as  well  as  the  guilty,  to  the  burden 
of  a  trial  and  to  the  inevitable  danger  of  its  outcome,  would 
dampen  the  ardor  of  all  but  the  most  resolute,  or  the  most 
irresponsible,  in  the  unflinching  discharge  of  their  duties. 
...  In  this  instance  it  has  been  thought  in  the  end  better 
to  leave  unredressed  the  wrongs  done  by  dishonest  officers 
than  to  subject  those  who  try  to  do  their  duty  to  the  constant 
dread  of  retaliation. '   (Learned  Hand,  J. ,  in  Gregoire  v. 
Biddle,  177  F.  2d  579,  581;  see  also  Hardy  v.  Vial,  48  Cal. 
2d  577,  582-583  [311  P.  2d  494].)  Thus  said  immunity  rests 
on  grounds  entirely  independent  of  those  that  have  been  advanced 
to  justify  the  immunity  of  the  state  from  liability  for  torts 
for  which  its  agents  are  admittedly  liable.  .  ." 

(Senate  Bill  1031,  not  at  this  time  signed  into  law  by 
the  Governor,  would  waive  the  statute  of  limitations  on  suits 
against  Public  Bodies  for  negligence  and  provide  a  moratorium 
thereon  to  impede  the  impact  of  Muskopf  upon  the  State  and  its 
subdivisions .) 

The  next  case  decided  by  the  Court  after  Muskopf,  Lipman 
v.  Brisbane  Elementary  School  District,  et  al.,  55  A.C.  229, 
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held  that  the  school  district  could  not  be  liable  to  the 
superintendent  of  the  school  district  for  disparaging  state- 
ments about  her  to  school  district  employees  in  secret  meet- 
ings; to  newspaper  reporters  and  members  of  the  public,  that 
she  (the  superintendent)  was  dictatorial,  operated  a  "rubber 
stamp  board,"  was  overpaid,  suppressed  facts  from  the  board, 
tampered  with  board  meeting  minutes,  received  "kickbacks" 
from  district  employees,  used  school  employees  and  school 
time  to  engage  in  political  campaigns,  engaged  in  "shady 
dealings"  and  "cleaned  up"  on  business  transactions  involving 
the  school  district,  and  that  a  grand  jury  investigation  was 
being  made  of  plaintiff  concerning  discrepancies  in  construc- 
tion funds  since  these  acts  were  related  to  the  discretionary 
function  of  the  school  district. 

But,  it  was  held  that  as  against  the  trustees  of  the 
district,  as  individuals,  the  complaint  stated  a  cause  of 
action  in  alleging  that  the  trustees  made  statements  to  various 
persons,  including  newspaper  reporters  and  members  of  the  pub- 
lic, to  the  effect  that  the  plaintiff  suppressed  facts  from 
the  board,  tampered  with  minutes  of  board  meetings,  received 
"kickbacks"  from  district  employees,  engaged  in  "shady  deal- 
ings" and  "cleaned  up"  on  business  transactions  involving  the 
district. 

This  review  of  these  current  cases  may  have  been  un- 
necessary to  answer  your  question  but  they  are  extremely 
significant.   In  recapitulation,  the  doctrine  of  sovereign 
immunity  no  longer  protects  public  bodies  from  tort  liability. 
It  never  should  have  protected  the  officers  and  employees  of 
public  bodies  from  personal  tort  liability.   Another  principle 
protects  governmental  officers  from  tort  liability  where  they 
are  exercising  governmental  discretion. 

You  ask  that  since  commitments  are  made,  not  to  the  Log 
Cabin  Ranch  but  to  the  Chief  Probation  Officer  for  placement 
at  the  Ranch,  if  this  makes  the  Chief  Probation  Officer  liable 
and  not  you.  The  answer  is  No  --  if  you  are  negligent  in  a 
ministerial  matter  as  distinguished  from  a  discretionary 
matter,  you  could  be  sued  and,  if  the  Court  found  you  at 
fault  or  negligent  and  harm  or  damage  resulted,  you  could  be 
held  liable. 

Section  4.13  of  the  Administrative  Code  will  be  of 
interest  to  you  in  this  connection.  The  first  paragraph 
reads : 
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"The  city  and  county  insures  its  officers 
against  liability,  other  than  a  liability  which 
may  be  insured  against  under  the  provisions  of 
division  4  of  the  Labor  Code  of  the  state,  for 
injuries  or  damages  resulting  from  their  negli- 
gence or  carelessness  in  the  operation,  during 
the  course  of  their  service  or  employment  and 
within  the  scope  of  their  duties  to  the  city  and 
county  in  such  service  or  employment,  of  any  motor 
vehicle  which  is  owned  by  the  city  and  county  or 
which  is  rented  by  the  city  and  county  from  any 
person  other  than  an  officer  of  the  city  and 
county."   (Ord.  No.  5060  [1939],  §1.) 

Division  4  of  the  Laoor  Code  concerns  Workmen's  Compens* 
tion  and  insurance. 

Ordinance  No.  556-60  amends  Section  10.89  of  the  San 
Francisco  Administrative  Code  to  provide  a  self- insurance  fund 
for  liability  of  officers  and  employees  of  the  City  and  County 
generally;  repealing  section  154  of  the  3an  Francisco  Health 
Code  and  Ordinance  No.  9915  (Series  of  1939);  transferring 
$100,000  to  the  said  fund.  The  most  significant  portion  of 
this  ordinance  provides: 

"Section  10.89.   Reserve  Fund  for  Self- Insurance 
Against  Certain  Liability  of  Officers  and  Employees. 
A  fund  to  be  known  as  the  Public  Officers  and  Employees 
Self- Insurance  Fund  is  hereby  created  for  the  purpose 
of  establishing  a  reserve  for  self- insurance,  to  the 
extent  only  of  such  reserve,  against  liability  of 
officers  and  employees  of  the  City  and  County  of  San 
Francisco.   Payments  may  be  authorized  and  made  from 
such  fund  for  the  purpose  of  satisfying  any  such 
liability  only  to  the  extent  of  the  amount  of  such 
fund  available  at  any  time  and,  with  respect  to  a 
liability  against  which  an  officer  or  employee  has 
other  insurance,  only  in  the  amount  by  which  such 
fund  exceeds  the  total  applicable  limits  of  liability 
of  all  such  other  valid  and  collectible  insurance, 
and  only  on  authorization  in  each  instance  by  ordi- 
nance. Whenever  any  claim  against  an  officer  or 
employee  shall  exist  in  favor  of  any  person  and  when 
such  claim  is  not  the  subject  of  litigation,  it  may 
be  settled  and  compromised  on  the  written  recommenda- 
tion of  the  head  of  the  department  or  of  the  board  or 
commission  in  charge  of  the  department  wherein  such 
officer  or  employee  is  employed,  the  recommendation 
of  the  City  Attorney  and  the  approval  of  the  Board  of 
Supervisors  by  resolution. 
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"The  principal  of  such  fund  shall  be  in  the  sum  of 
$100,000.00  heretofore  appropriated  to  the  Public  Health 
Officers  Self- Insurance  Fund.  The  balance  therein  at 
the  end  of  any  fiscal  year  shall  be  maintained  and 
carried  forward  in  such  fund.  The  total  amount  in 
such  fund  shall  not  at  any  time  exceed  $100,000.00. 

"Nothing  contained  in  this  section  shall  ever  give 
rise  to  any  liability  on  the  part  of  the  city  and  county 
to  any  person,  but  this  section  shall  be  only  a  pro- 
vision for  self- insurance  of  officers  and  employees 
in  accordance  with  Sections  1956  and  1980  of  the  Cal- 
ifornia Government  Code,  which  self- insurance  shall 
be  to  the  extent  only  of  the  fund  herein  provided. 
Any  provision  hereof  may  be  amended  or  repealed  at 
any  time,  and  such  fund  may  be  terminated  by  ordinance 
and  the  amount  thereof  appropriated  for  other  purposes, 
without  liability  of  the  city  and  county  to  any  person, 
regardless  of  time  or  period  of  employment,  or  of  in- 
juries or  damages  or  otherwise.  ... 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


GRD  ec 


OPINION  NO.  1555 
July  11,  1961 


SUBJECT:   SALE  OF  HALL  OF  JUSTICE;   LEGALITY  OF 
RESTRICTION  AGAINST  USE  OF  SITE  FOR 
PUBLIC  AUTOMOBILE  PARKING  OR  FOR 
GASOLINE  SERVICE  STATION 


Dear  Sir: 

You  have  requested  an  opinion  on  the  legality  of  a 
restriction,  by  way  of  deed,  prohibiting  use  of  the  old  Hall  of 
Justice  site  for  public  automobile  parking  or  gasoline  service 
station.   Your  request  indicates  that  such  a  restriction  was 
recommended  because  such  uses  "would  be  unduly  competitive  with 
the  Portsmouth  Square  Garage,"  which  is  presently  under  con- 
struction. 

OPINION 

As  I  pointed  out  in  my  recent  Opinion  No.  1551,  dated 
June  27,  1961,  the  City,  as  owner  of  the  Hall  of  Justice  prop- 
erty, may  annex  restrictions  to  a  conveyance  of  the  property, 
so  long  as  such  restrictions  are  designed  to  effectuate  a  lawful 
purpose. 

A  restriction  may  prohibit  the  grantee's  use  of  the 
property  conveyed  for  certain  business  purposes,  provided  the 
restriction  is  not  imposed  for  the  purpose  of  securing  a 
monopoly  for  the  grantor.   (Los  Angeles  Land  &  Water  Co.  v. 
Kane,  96  Cal.  App.  418.)   If  the  restriction  is  imposed  solely 
as  a  means  of  reserving  to  the  grantor  a  monopoly  in  a  particular 
business,  the  courts  will  declare  such  a  restriction  void  as 
contrary  to  public  policy  and,  therefore,  illegal.    (Bur dell  v. 
Grandi,  152  Cal.  376.) 

Whether  a  restriction  will  create  a  monopoly  in  favor 
of  a  grantor  is  a  question  of  fact.   (Los  Angeles  Land  &  Water 
Co.  v.  Kane,  supra.)   It  is  clear  that  the  imposition  of "the 
proposed  restriction  upon  the  Hall  of  Justice  property  would  not, 
in  fact,  create  a  monopoly  in  favor  of  the  City  and  County  of 
San  Francisco  in  the  operation  of  the  Portsmouth  Square  Garage. 
At  the  present  time,  there  are  numerous  gasoline  service  stations 
and  automobile  parking  lots  and  garages  in  the  area  in  which 
this  property  is  situated.   Consequently,  the  recommended  re- 
striction would  be  legal. 

Of  course,  as  I  pointed  out  in  Opinion  No.  1551,  before 
a  court  will  enforce  such  a  restriction,  it  must  determine  that 
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enforcement  is  reasonable  under  all  of  the  circumstances  as  they 
exist  at  the  time  that  enforcement  is  sought. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


DJG/TJB 


opinion  no.1556 

July  13,  1961 

SUBJECT:    IHTERURBAN  BUSES;  "NEVADARAMA"  SERVICE 
HOT  IIITERURBAH  IN  CHARACTER 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"At  the  present  time  the  Peerless  Stage 
System,  located  at  2040  Castro  Street,  Oakland, 
is  being  utilized  by  the  owners  of  the  Wagon 
Wheel  Club,  Lake  Tahoe,  California  side,  to 
transport  passengers  who,  I  presume,  are  looked 
upon  as  potential  customers,  to  the  borderline 
of  California  and  Ilevada.  The  point  of  de- 
parture in  San  Francisco  is  181  O'Farrell  Street, 
and  the  terminus  is  a  point  on  the  California 
side  near  the  Wagon  Wheel  Club.   The  passenger  at 
the  point  of  departure  (San  Francisco)  pays  $9.00 
per  round  trip,  and  upon  arrival  at  Lake  Tahoe  the 
Wagon  Wheel  Club  reimburses  the  passenger  in  the 
sum  of  $8.00,  making  the  total  cost  to  the  passen- 
ger $1.00.  There  are  three  daily  departures, 
namely,  9  a.m.,  1  p.m.  and  7  p.m.,  and  each  bus 
returns  to  the  San  Francisco  point  twelve  to 
eighteen  hours  after  departure  time. 

"As  you  well  know,  Section  1168  of  our  Police 
Code  provides  that  any  person  operating  a  sight- 
seeing bus  or  interurban  bus  must  have  a  permit  from 
the  Police  Department,  and  the  sections  regulating 
such  buses  follow  this  particular  section.  Section 
1183  also  sets  forth  the  boundaries  within  which 
interurban  buses  are  prohibited  from  operating  in 
San  Francisco,  and  the  point  of  departure,  to  wit, 
131  O'Farrell  Street,  finds  itself  within  this 
provision. 

"The  owners  of  the  Wagon  Wheel  Club,  as  well 
as  the  Peerless  Stage  System,  contend  that  this  is 
nothing  more  than  an  occasional  charter  system,  not- 
withstanding the  fact  that  the  departures  take  place 
three  times  each  and  every  day  at  the  time  and  place 
as  above  indicated. 

"We  would  appreciate  an  opinion  from  your  office 
as  to  whether  the  daily  and  continued  operation  by 
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the  Peerless  Stage  System  places  them  within  the 
category  and  definition  of  an  interurban  bus,  as 
distinguished  from  a  bus  which  may  be  chartered 
occasionally  for  particular  purposes." 

Upon  investigation  of  subject  transportation  service  of 
Peerless  Stages,  Inc.,  I  have  found  it  to  be  under  current  con- 
sideration by  the  Interstate  Commerce  Commission  by  way  of  a 
petition  for  rehearing  of  Order   Nos.  MC-C-2548  and  MC-66505 
(Sub-No. 3)  issued  on  May  11,  1961.   The  report  of  the  Commission, 
upon  which  the  aforesaid  orders  are  predicated,  states  the  facts 
to  be  as  follows: 

"Certain  gambling  casinos  at  Reno, 
Carson  City,  Crystal  Bay,  Stateline,  and 
Lake  Tahoe,  Nev*.  ,  have  a  policy  of  offering 
free  transportation  to  patrons  or  prospective 
patrons  desiring  to  visit  their  establish- 
ments and  take  advantage  of  their  facilities. 
The  recruitment  of  these  patrons  is  handled 
in  the  San  Francisco  Bay  Area  by  Travis,  who 
operates  a  travel  bureau  known  as  Town  and 
Country  Travel  Agency,  and  by  Jeanette's 
Town  and  Country  Travel  Agency  (in  which 
Travis  has  no  proprietary  interest) .  Travis 
advertises  extensively  in  the  Bay  area,  offer- 
ing free  transportation  on  a  daily  basis  to 
and  from  the  casinos.  Patrons  desiring  to 
take  advantage  of  the  offer  make  arrangements 
with  Travis  for  reservations.  When  a  suf- 
ficient number  of  reservations  have  been  recorded, 
Travis  orders  a  bus  from  Peerless  and  arranges 
for  the  pickup  of  the  patrons  at  one  or  more 
designated  points.   If  there  is  sufficient  room 
in  the  bus  at  time  of  departure,  casual  pickups 
are  accepted  without  reservations.   The  buses  leave 
the  Bay  area  at  specified  times  in  the  morning  and 
evening,  proceed  to  the  appropriate  casino,  and, 
after  a  stay  of  approximately  eight  hours,  return  to 
point  of  origin.  The  trips  have  been  exceedingly 
popular.  During  the  period  January  1,  1958,  to 
March  15,  1959,  Peerless  made  892  trips  to  the 
casinos,  transporting  32,320  passengers,  with  busin- 
ess picking  up  substantially  after  July  1,  1958, 
when  its  service  supplanted  a  similar  service  prev- 
iously provided  by  American  Buslines,  Inc.,  which 
because  of  a  labor  dispute  was  forced  to  suspend 
operations. 
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"Peerless  receives  a  single  charge  from 
the  casinos  for  each  bus  load  of  patrons  de- 
livered thereto  based  upon  its  published 
tariffs.   Travis  is  compensated  by  the  casinos 
at  the  rate  of  so  much  a  person,  which  amount 
is  determined  in  advance  of  the  undertaking. 
Travis  also  appears  to  receive  a  commission 
for  travel  patrons  obtained  by  Jeanette's;  and 
until  recently,  he  received  a  commission  from 
Peerless  in  respect  of  the  revenues  received 
by  it.  Generally,  the  patron  does  not  pur- 
chase a  ticket,  as  such,  but  one  of  the  casinos 
has  adopted  a  requirement  that  the  patron  pur- 
chase, prior  to  departure  from  the  Bay  area,  a 
so-called  'Fun-Package' ,  the  cost  of  which  is 
refunded  in  the  form  of  food,  drink,  and  other 
benefits  after  his  arrival  at  the  casino,  thus 
insuring  that  he  will  patronize  the  casino  pay- 
ing for  the  transportation." 

Although  their  effect  is  presently  stayed,  the  Inter- 
state Commerce  Commission  orders  provide,  inter  alia,  that  Peerless 
Stages,  Inc.,  must  cease  and  desist  from  transporting  persons  from 
poincs  in  the  San  Francisco  Bay  Area  to  gambling  casinos  in  Nevada 
unless  and  until  appropriate  authority  therefor  is  obtained  and  that 
its  application  for  a  certificate  of  public  convenience  and  neces- 
sity for  such  service  is  denied. 

It  should  be  noted  that  the  bus  service  here  dis- 
cussed terminates  at  designated  points  within  the  State  of  Nevada, 
and  not  at  the  border_line,  as  indicated  in  the  Police  Depart- 
ment's request  for  opinion. 

OPINION 

"Interurban  Bus"  is  defined  by  ordinance  to  be  "a 
self-propelled  motor  vehicle,  other  than  a  street  car  or  railway 
car  or  'jitney  bus'  as  defined  in  Section  1086  of  this  Chapter, 
used  for  transporting  passengers  for  hire  over  and  along  the 
public  streets  between  certain  definite  points  or  termini,  one 
within  and  the  ocher  without  the  limits  of  the  City  and  County  of 
San  Francisco."  (Section  1166,  Chapter  VIII,  Part  II,  San 
Francisco  Municipal  Code.) 

Upon  this  definition  rests  a  scheme  of  municipal 
regulation  providing  for  permits  to  conduct  interurban  service 
to  be  obtained  from  the  Police  Department,  requisites  of  applica- 
tions fcr  such  permits,  bonds  or  insurance  coverage  in  specified 
amounts ,  badges  or  cards  to  be  prominently  displayed  in  each 
vehicle,  Police  Department  discretion  to  revoke  permits,  sani- 
tary regulations,  adequate  brakes  and  non-skid  devices,  and  the 
exclusion  of  interurban  buses  from  operating  within  specified 
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areas  of  the  city.   (Sections  1165  through  1184,  Chapter  VIII, 
Part  II,  San  Francisco  Municipal  Code.) 

The  San  Francisco  terminal  facilities  of  Peerless 
Stages,  Inc.,  utilized  for  the  Nevada  excursions  here  con- 
sidered ,  are  located  within  one  of  the  areas  in  which  inter- 
urban  bus  operations  are  prohibited.  (Section  1083,  supra.) 
Accordingly s  if  the  service  described  hereinabove  is  "inter- 
urban"  in  character,  it  is  in  violation  of  law  and  may  be 
summarily  abated. 

It  is,  however,  my  opinion  that  the  Peerless  stages 
employed  in  the  transportation  of  passengers  to  Nevada  are  not 
"interurban  buses." 

No  jurisdictional  question  was  raised  in  the  pro- 
ceedings before  the  Interstate  Commerce  Commission  by  any  of 
the  parties  thereto.   It  is  interstate  commerce  by  definition: 

"The  term  'interstate  commerce1 
means  commerce  between  any  place  in  a 
state  and  any  place  in  another  state  or 
between  places  in  the  same  state  through 
another  state,  whether  such  commerce 
moves  wholly  by  motor4  vehicle  or  partly 
by  motor  vehicle  and  partly  by  rail,  ex- 
press, or  water:  ***"  (Section  303  (a) 
(10),  Chapter  8,  Title  49,  U.S. Code.) 

It  is  that  federal  agency  which  will  finally  deter- 
mine whether  the  Nevada  operation  is  transportation  of  special 
or  charter  parties  or  whether  it  is  regular  service  requiring 
prior  certification.   [Sections  308  (c),  303  (b)  (9),  304  (c) , 
306(1),  fcart  II,  Interstate  Commerce  Act.]  To  date,  Peerless 
has  been  unsuccessful  either  in  showing  its  operation  to  be  of 
charter  character  or  in  proving  that  it  should  be  certificated 
by  the  Interstate  Commerce  Commission  in  the  public  interest. 
Nonetheless,  any  of  three  different  orders  may  finally  emanate 
from  these  federal  hearings. 

First,  the  existing  cease  and  desist  order  may  be 
affirmed,  in  which  event  Peerless  must  discontinue  its  Nevada 
service. 

Second,  it  may  be  determined  that  subject  operation 
is  charter  or  special  service  in  character,  in  which  event 
vehicles  utilized  in  the  operation  would  not  fall  within  the 
purview  of  San  Francisco  Police  Code  provisions  respecting 
"interurban  buses." 
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Third,  the  service  may  be  certificated  in  inter- 
state commerce.   It  is  this  last  possibility  which  requires  me 
to  construe  the  definition  of  "interurban  bus"  set  forth  in 
Section  1166  of  the  Police  Code,   (Section  1166,  Chapter  VIII, 
Part  II,  San  Francisco  Municipal  Code.) 

Peerless1  Nevada  service  is  within  the  ordinance 
language,  if  taken  in  its  literal  context.   So  is  every  other 
bus  operation  between  San  Francisco  and  other  cities  in  the 
United  States.  To  hold,  however,  that  every  scheduled  passenger 
motor  carrier  must  secure  a  Police  Department  permit  to  conduct 
operations  from  or  to  San  Francisco,  and  to  meet  the  several 
requirements  of  the  ordinance  given  above,  would  be  to  cast  the 
entire  regulatory  scheme  into  conflict  with  paramount  federal 
and  state  statutes  governing  interstate  and  intrastate  commerce. 

The  term,  "interurban  bus",  rather  must  be  construed 
in  its  traditional  sense  as  meaning  a  vehicle  employed  in 
intrastate  service  between  contiguous  or  near-contiguous  urban 
centers  which  makes  a  substantial  use  of  city  streets  in  picking 
up  and  discharging  passengers  along  its  assigned  route.  (San 
Francisco  &  S.M.  Electric  Ry.  Co.  v.  Scott,  142  Cal.  222 jTF  Pac. 
575,  513  (1904);  Hocking  Valley  R.  Co.  v7~Fublic  Utilities  Com- 
mission,  110  N.E.  521  (1915);  Waterloo  &  C.F.  Rapid  TransitTo.  v, 


mission,  11U  N.E.  5Z1  (lyiS);  Waterloo  &  cr.  Rapid  Trans 
board  of  Sup'rs  of  Black  Hawk  County,  108  N.W.  316  (19"U6l 


You  are  advised  that  the  so-called  Ilevadarama  buses 
operated  by  Peerless  Stages,  Inc.,  are  not  "interurban  buses"  as 
defined  in  Section  1166  of  the  Police  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Thomas  J.  Cahili 
Chief  of  Police 
Ht.ll  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  3,  California 


OIW/RJH 
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SUBJECT:   FIFTY  DOLLAR  MINIMUM  RETIREMENT  ALLOWANCE  UNDER 
PARAGRAPH  (B)  OF  SECTION  165.2  OF  THE  CHARTER  AS 
AFFECTED  BY  SECTION  163,  PARAGRAPH  (J)  OF  SECTION 
165.2  OR  SECTION  165.6 

Gentlemen : 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Your  opinion  is  requested  on  whether  or 
not  a  retirement  allowance  calculated  under  the 
provisions  of  Paragraph  (B)  of  Section  165.2  of 
the  Charter,  in  such  manner  that  the  portion 
provided  by  City  and  County's  contributions  is 
at  least  equal  to  the  minimum  prescribed  in  such 
Paragraph  (B) ,  may  be  reduced  by  the  Retirement 
Board  in  accordance  with  provisions  of  Section 
163,  Section  165.2  (J),  or  Section  165.6,  to 
such  extent  that  the  portion  of  the  retirement 
allowance  paid  to  the  retired  member,  and  which 
is  provided  by  City  and  County's  contributions, 
is  less  than  such  minimum. 

"Your  opinion  is  requested  with  respect  to 
such  reduction  under  each  of  the  Sections  163, 
165.2  (J),  and  165. 6. !: 

OPINION 

You  request  an  opinion  as  to  the  effect  of  Section  163, 
Section  165.2,  Paragraph  (J),  and  Section  165.6  of  the  Charter  on 
the  minimum  provision  contained  in  Paragraph  (B)  of  Section  165.2 
of  the  Charter.  For  purposes  of  your  inquiry  the  relevant  parts 
of  Paragraph  (B)  of  Section  165.2  are  as  follows: 

"...  A  member  retired  after  reaching 
the  age  of  sixty  years  shall  receive  a  service 
retirement  allowance  at  the  rate  of  1-2/3  per 
cent  of  said  average  final  compensation,  for 
each  year  of  service.  .  .  .   The  portion  of 
service  retirement  allowance  provided  by  the 
city  and  county's  contribution  shall  be  not 
less  than  $50  per  month  upon  retirement  after 
thirty  years  of  service  and  after  attaining 
the  age  of  sixty  years,  and  provided  further 
that  as  to  any  member  with  fifteen  years  or 
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more  of  service  at  the  compulsory  retirement  age 
of  sixty- five,  the  portion  of  the  service  retire- 
ment allowance  provided  by  the  city  and  county's 
contribution  shall  be  such  that  the  total  retire- 
ment allowance  shall  not  be  less  than  $50.00  per 
month.  ..." 

The  language  quoted  sets  forth  the  method  of  calculating 
the  "service  retirement  allowance"  which  allowance  is  defined  in 
Paragraph  (A)  of  Section  165.2  as  a  monthly  allowance.   This  retire- 
ment allowance  is  paid  partly  out  of  contributions  made  by  the 
employee  during  his  period  of  service  and  partly  by  contributions 
of  the  City  and  County  of  San  Francisco,  as  more  particularly 
provided  in  Paragraph  (H)  of  Section  165.2  of  the  Charter,  the 
detailed  provisions  of  which  are  not  relevant  here.   The  portion 
of  the  quoted  provision  of  particular  interest  here  is  that  part 
which  provides  that  the  City  and  County  shall  contribute  at  least 
$50  a  month  to  the  retirement  allowance  of  a  member  retiring  with 
thirty  or  more  years  of  service  after  age  sixty  and,  as  to  a 
member  retiring  at  age  sixty-five  with  fifteen  or  more  years  of 
service,  an  amount  large  enough  so  that  the  member's  total  retire- 
ment allowance  is  not  less  than  $50.00  a  month. 

In  view  of  the  fact  that  your  request  arose  from  a 
specific  case  which  involved  only  the  effect  of  Section  165.6  on 
the  calculation  of  a  retirement  allowance  under  Paragraph  (B)  of 
Section  165.2,  I  shall  undertake  to  discuss  this  problem  before 
considering  the  effect,  if  any,  of  Section  163  or  of  Paragraph  (J) 
of  Section  165.2  on  the  quoted  provision. 

EFFECT  OF  SECTION  165.6  ON  THE  FIFTY  DOLLAR 
MINIMUM  PROVISION  OF  SECTION  165.2,  PARAGRAPH  (B)  . 

Section  165.6  was  adopted  by  the  voters  in  1959  with  the 
intention  that  Federal  Old  Age  and  Survivors  Disability  Insurance 
(hereinafter  referred  to  as  FOASDI)  benefits  be  made  available  to 
a  member  of  the  Retirement  System  as.  an  alternative  to  the  benefits 
otherwise  obtainable  under  the  System.   In  accordance  with  Paragraph 
(J)  of  Section  165.6,  the  question  of  coverage  by  FOASDI  benefits 
was  submitted  to  a  referendum  of  eligible  employees,  each  of  whom 
had  the  right  to  elect  to  become  covered  by  FOASDI  provisions  of 
the  Federal  Social  Security  Act  subject  to  the  terms  of  Section 
165.6,  or  to  reject  any  potential  FOASDI  benefits  and  remain  under 
the  Retirement  System  unaffected  by  Section  165.6.   If  any  employee 
elected  to  become  covered  by  FOASDI,  he  became  entitled  to  certain 
monthly  social  security  benefits,  and  he  also  became  subject  to 
certain  reductions  in  his  retirement  allowance  as  provided  in  Para- 
graphs (A)  and  (B)  of  Section  165.6. 
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Paragraph  (A)  of  Section  165.6  provides  for  an  automatic 
reduction  in  the  retirement  allowance  of  a  member  of  the  the 
Retirement  System  who  elects  to  be  covered  by  FOASDI  benefits, 
which  reduction  may  equal  but  may  not  exceed  one-half  of  the  federal 
benefits  payable  to  the  member,   provided,  however,  that  the  amount 
of  the  reduction  .  .  .  shall  not  exceed  the  portion  of  the  retire- 
ment allowance  .  .  .  which  is  not  derived  from  contributions  of 
said  member."  Paragraph  (B)  provides  that  a  member  may  elect  to 
reduce  his  contribution  to  the  Retirement  System  to  the  extent  such 
reduction  does  not  exceed  his  required  contributions  toward  the 
Social  Security  program  and  that,  if  a  member  chooses  to  withhold 
any  such  contributions,  his  retirement  allowance  shall  be  reduced 
"in  addition  to  the  reduction  in  the  preceding  paragraph  (A),"  by 
the  actuarial  equivalent  of  the  withheld  contributions.   Paragraph 
(C)  provides  that  the  reductions  in  allowances  provided  for  in 
Paragraphs  (A)  and  (B)  "shall  be  made  as  provided  in  the  foregoing 
paragraphs,  notwithstanding  any  provisions  in  the  Charter  to  the 
contrary." 

The  specific  case  out  of  which  your  request  for  opinion 
arose  was  that  of  a  City  and  County  employee  who  was  subject  to  com- 
pulsory retirement  under  Section  165.2  of  the  Charter  and  who 
elected  to  become  covered  by  FOASDI  benefits  available  to  him  in 
lieu  of  certain  benefits  otherwise  available  to  him  under  the  Retire- 
ment System.   On  February  1,  1960,  this  employee  was  retired  from 
service  with  approximately  18.922  years  of  service  to  his  credit  and 
with  an  average  final  compensation  of  $317.58  per  month.   This 
employee's  monthly  retirement  allowance,  calculated  in  accordance 
with  Paragraph  (B)  of  Section  165.2,  (i.e.,  18.922  years  x  1-2/3% 
of  $317.58)  was  $100.16.  Of  this  total  retirement  allowance, 
$41.85  a  month  was  to  be  provided  by  the  member's  own  accumulated 
contributions  and  $58.33  from  the  City  and  County's  accumulated 
contributions.   No  adjustment  to  take  care  of  the  minimum  provided 
for  in  Paragraph  (B)  of  Section  165.2  was  required  in  this  case 
since  the  member's  total  allowance  was  more  than  twice  the  applicable 
minimum. 

Inasmuch  as  the  member  had  elected  to  become  covered  by 
Social  Security  benefits,  he  received  $106.00  a  month  from  Social 
Security,  and  his  retirement  allowance  was  then  subjected  to  certain 
reductions  set  out  in  Section  165.6,  namely:   $53,00  under  Paragraph 
(A)  of  Section  165.6  and  $2.66  under  Paragraph  (B) .   Thus,  the 
employee's  total  reduction  under  Section  165.6  amounted  to  $55.66 
a  month,  which,  when  subtracted  from  $100.16,  left  a  balance  of 
$44.50  to  be  paid  as  a  retirement  allowance.   The  question  raised 
is  whether,  since  $44.50  is  less  than  the  minimum  of  $50.00  provided 
for  in  Paragraph  (B)  of  Section  165.2,  this  employee's  retirement 
allowance  was  properly  reduced  to  $44.50. 


I 
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It  seems  clear  from  the  language  of  Paragraphs  (A)  and 
(B)  of  Section  165.6  that  the  reductions  provided  for  in  those  para- 
graphs were  not  intended  to  be  limited  by  the  minimum  provisions  of 
Paragraph  (B)  of  Section  165.2.   The  sole  limitation  on  the  reduc- 
tion authorized  by  Paragraph  (A)  of  Section  165.6  is  that  the  reduc- 
tion shall  not  exceed  the  City  and  County  contribution  to  the  allow- 
ance, and  we  can  only  infer  that  no  other  limitations  were  contem- 
plated or  they  would  have  been  expressly  provided  for.   Paragraph 

(B)  provides  for  a  reduction  "in  addition"  to  the  reduction  author- 
ized in  Paragraph  (A),  which,  as  we  have  seen,  may  equal  the  full 
amount  of  the  City  and  County  contribution.   It  follows  that  Para- 
graph (B)  authorizes  reductions  in  a  member's  allowance  even  after 
the  portion  of  the  allowance  contributed  by  the  City  and  County  has 
been  exhausted.  Moreover,  any  contention  that  other  provisions  of 
the  Charter  prevent  such  an  interpretation  and  require  that  the 
$50.00  minimum  of  Paragraph  (B)  of  Section  165.2  should  be  super- 
imposed upon  the  reductions  provided  for  in  Paragraphs  (A)  and  (B) 
of  Section  165.6  is  fully  met  by  the  express  language  of  Paragraph 

(C)  of  Section  165.6  that  the  reductions  provided  for  in  Paragraphs 
(A)  and  (B)  of  that  section  "shall"  be  made  as  provided  for  in  those 
paragraphs,  "notwithstanding  any  provision  in  the  Charter  to  the 
contrary."  In  this  connection  it  should  be  noted  that,  had  the 
employee  in  question  not  elected  to  become  eligible  for  social  secur- 
ity benefits,  he  would  have  received  a  retirement  allowance  of 
$100.16  a  month,  whereas,  as  a  result  of  his  election  to  receive 
social  security  benefits,  he  will  receive  $106.00  in  social  security 
benefits  plus  retirement  benefits  of  $44.50,  or  a  total  of  $150.50 

a  month. 

Having  concluded  that  the  reductions  provided  for  in 
Paragraphs  (A)  and  (B)  of  Section  165.6  of  the  Charter  are  not 
limited  by  the  minimum  provision  contained  in  Paragraph  (B)  of 
Charter  Section  165.2,  I  shall  next  consider  the  applicability  of 
the  aforesaid  minimum  provision  on  the  reductions  authorized  by 
Charter  Sections  163  and  165.2,  Paragraph  (J). 

EFFECT  OF  SECTION  163  ON  AN  ALLOWANCE  CALCULATED 
UNDER  SECTION  165.2 

Section  163  of  the  Charter,  so  far  as  relevant  to  your 
inquiry,  provides : 

"(a)  .  .  . 

"(b)  Should  any  retired  person,  except  persons 
retired  for  service  prior  to  January  8,  1932,  and 
persons  retired  because  of  disability  incurred  in 
the  performance  of  duty,  engage  in  a  gainful  occupa- 
tion prior  to  attaining  the  age  of  sixty- two,  the 
retirement  board  shall  reduce  that  part  of  his 
monthly  pension  or  retirement  allowance  which  is 
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provided  by  contributions  of  the  city  and  county, 
to  an  amount  which,  when  added  to  the  amount  earned 
monthly  by  him  in  such  occupation,  shall  not  exceed 
the  compensation  on  the  basis  of  which  his  pension 
or  retirement  allowance  was  determined." 

As  I  pointed  out  in  my  Opinion  No.  918,  issued  on  January 
12,  1955,  Section  163  authorizes  a  reduction  in  the  retirement 
allowance  of  a  miscellaneous  employee  (any  employee  of  the  City  and 
County  who  is  not  a  member  of  the  Police  or  Fire  Department)  who  has 
retired  for  service  under  the  provisions  of  Section  165  of  the  Char- 
ter and  then  engages  in  a  gainful  occupation  before  reaching  sixty- 
two  years  of  age.   Prior  to  July  1,  1947,  the  date  when  Section 
165.2  of  the  Charter  was  adopted,  all  miscellaneous  employees  who 
retired  were  governed  by  Section  165,  an  original  section  of  the 
Freeholders'  Charter  adopted  in  1932.   After  Section  165.2  was 
adopted,  about  ten  per  cent  of  the  miscellaneous  employees  then 
working  for  the  City  and  County  continued  to  remain  under  the  pro- 
visions of  Section  165,  while  all  remaining  miscellaneous  employees, 
along  with  all  miscellaneous  employees  employed  thereafter,  became 
subject  to  Section  165.2.  For  those  employees  who  went  under 
Section  165.2,  Paragraph  (J)  of  that  section  became  the  applicable 
gainful  occupation  provision,  and  Section  163,  so  far  as  miscellane- 
ous employees  are  concerned,  now  governs  only  those  employees 
remaining  under  Section  165.  Accordingly,  a  miscellaneous  employee 
whose  total  retirement  allowance  is  calculated  in  accordance  with 
Paragraph  (B)  of  Section  165.2,  the  minimum  provision  of  which  is 
involved  here,  would  not  be  subject  to  the  gainful  occupation 
reduction  set  out  in  Section  163  but  would  only  be  affected  by  the 
provisions  of  Paragraph  (J)  of  Section  165.2 

EFFECT  OF   PARAGRAPH    (J)    OF   SECTION   165.2   ON  THE 
MINIMUM  PROVISION  OF   PARAGRAPH  TbT~OF~SECTIQN   165.2 

Paragraph  (J)  of  Section  165.2  provides: 

"(J)   No  person  retired  under  this  section, 
for  service  or  disability  and  entitled  to  receive 
a  retirement  allowance  under  the  retirement  system 
shall  serve  in  any  elective  or  appointive  position 
in  the  city  and  county  service,  including  member- 
ship on  boards  and  commissions,  nor  shall  such  per- 
sons receive  any  payment  for  service  rendered  to  the 
city  and  county  after  retirement,  provided  that  service 
as  an  election  officer  or  juror  shall  not  be  affected 
by  this  section. 
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"Should  any  such  retired  person  engage  in 
gainful  occupation  prior  to  attaining  the  age 
of  sixty  years,  the  retirement  board  shall  reduce 
that  part  of  His  monthly  pension  or  retirement 
allowance  which  is  provided  by  contributions  of 
the  city  and  comity,  to  an  amount  which,  when 
added  to  the  amount  earned  monthly  by  him  in  such 
occupation,  shall  not  exceed  his  compensation  at 
the  time  of  his  retirement."  (Emphasis  added.) 

As  we  have  seen,  the  minimum  provision  of  Paragraph  (B)  of 
Section  165.2  only  comes  into  effect  where  the  employee  retires  at 
the  age  of  sixty  or  thereafter.  (See  supra,  pages  1  and  2.)   On  the 
other  hand,  you  will  note  that  the  reduction  in  allowance  provided 
for  in  Paragraph  (J)  of  Section  165.2  is  applicable  solely  to  a 
retired  person  who  engages  in  a  gainful  occupation  prior  to  attain- 
ing the  age  of  sixty  years.   It  follows  that,  since  an  employee 
would  have  to  be  at  least  sixty  years  old  before  he  could  claim  the 
benefit  of  the  minimum  allowance  provided  for  in  Paragraph  (B)  of 
Section  165.2,  such  employee  would  not  be  subject  to  the  reduction 
in  retirement  allowance  authorized  by  Paragraph  (J)  of  Section  165.2 
inasmuch  as  it  applies  only  to  a  person  engaging  in  a  gainful  occupa- 
tion before  attaining  the  age  of  sixty. 

CONCLUSION 

In  summary,  you  are  advised: 

(1)  that  the  reductions  authorized  in  Charter  Section 
165.6  are  not  limited  by  the  minimum  provision  of  Paragraph  (B)  of 
Section  165.2  and 

(2)  that  the  provisions  of  Section  163  and  of  Paragraph 
(J)  of  Section  165.2  would  have  no  application  to  a  person  entitled 
to  the  benefit  of  the  minimum  provision  in  Paragraph  (B)  of  Section 
165.2  of  the  Charter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
To:  Retirement  Board 
93  Grove  Street 
San  Francisco  2 

Attention  Mr.  Virgil  M.  Griffin 
Assistant  Actuary 

BC/NSW 


OPINION  NO.  1553 
July  17,  1961 


SUBJECT:   CERTIFICATION  OF  FUNDS  ON  PROPERTY  TO  BE  REPURCHASED 
BY  CITY  AND  SCHOOL  DISTRICT  IN  DIAMOND  HEIGHTS 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"There  will  be  before  the  Board  of  Super- 
visors on  June  19,  1961,  an  ordinance  authoriz- 
ing sale  to  the  Redevelopment  Agency  of  certain 
City  and  County  property.   It  is  our  understand- 
ing that  the  City  and  County  and  the  School 
District  propose  to  repurchase  a  portion  of  the 
land  to  be  sold. 

"May  I  have  your  opinion  as  to  whether  or 
not  I  may  legally  certify  funds  and  subsequently 
direct  the  payment  thereof  to  effectuate  the 
repurchase  of  such  property." 

OPINION 

Under  the  provisions  of  Section  2  of  the  Charter,  the  City 
and  County  of  San  Francisco  may  "...  subject  to  the  restrictions 
contained  in  this  charter,  purchase,  receive,  hold  and  enjoy,  sell, 
lease  and  convey  real  and  personal  property;  .  .  .  '   Therefore  the 
City  has  the  authority,  pursuant  to  its  Charter,  to  sell  and  purchase 
real  property. 

The  action  of  the  Board  of  Supervisors  in  authorizing  the 
sale  of  the  property  described  in  your  request  is  final  and  since 
you  are  not  raising  any  question  as  to  the  legality  of  that  sale  I 
shall  direct  this  opinion  to  the  questions  of  your  authority  to 
(1)  certify  funds,  and  (2)  direct  payment  for  the  purchase  of  prop- 
erty heretofore  sold  to  the  Redevelopment  Agency  by  the  City. 

As  pointed  out  above  in  that  portion  of  Section  2  quoted, 
supra,  the  purchase  of  real  property  is  subject  only  to  those 
restrictions  contained  in  the  Charter.   Section  91  of  the  Charter 
deals  with  the  subject  of  the  purchase  of  real  property  of  the  City 
and  County.   The  pertinent  portion  of  that  section  reads  as  follows: 
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"Each  department  authorized  by  the  approval 
of  bond  issues  or  by  annual  or  supplemental 
appropriation  ordinances  to  purchase  or  lease 
property  or  improvements  needed  for  the  purposes 
of  such  department  shall  make  such  purchases  or 
leases  through  the  director  of  property.   He 
shall  make  a  preliminary  valuation  of  the  property 
to  be  acquired  or  leased  and  report  the  same  to 
the  department  requiring  such  property.  For  such 
purposes  he  may  employ  independent  appraisers. 
He  shall  conduct  negotiations  with  the  owner  or 
owners  thereof,  at  the  conclusion  of  which  he 
shall  report  the  terms  on  which  such  sale  or  lease 
may  be  concluded,  together  with  his  recommendations 
thereon.   ..." 

Section  91  requires  that  funds  be  in  existence  that  have 
either  been  made  available  from  the  proceeds  of  the  sale  of  bonds 
or  through  appropriation  by  ordinance  of  the  Board  of  Supervisors. 
However,  before  any  money  may  be  appropriated,  either  from  bond 
funds  or  from  other  funds  of  the  City,  under  Section  86  you  must 
certify  to  the  Board  of  Supervisors  that  there  is  sufficient  money 
unencumbered  in  a  fund  that  may  be  legally  used  for  the  purchase  of 
the  real  property  in  question.   Since  Section  2  specifically 
authorizes  the  purchase  of  real  property,  you  would  have  authority 
to  certify  the  availability  of  funds  from  appropriations  created 
by  the  budget  and  annual  appropriation  ordinance  or  from  reserves 
available  for  appropriation. 

I  see  no  problem  presented  by  the  fact  that  this  purchase 
is  considered  by  you  to  be  a  repurchase  so  long  as  the  conditions 
set  forth  in  Section  91  have  been  complied  with,  and  the  department 
desires  to  make  the  purchase. 

After  the  purchase  has  been  completed  and  a  claim  for  pay- 
ment is  sent  to  you  by  the  department  or  departments  involved,  under 
Section  85  you  are  obligated  to  audit  this  claim.   If  in  your  audit 
you  determine  that  all  of  the  provisions  of  the  Charter,  particu- 
larly Section  91,  have  been  complied  with,  you  may  legally  direct 
the  payment  of  the  purchase  price. 

Respectfully  submitted, 


DION  R.  HOLM 
TO:  Mr.  Harry  D.Ross  City  Attorney 

Controller 
109  City  Hall 
San  Francisco  2,  California 
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Police  Commission 

Hall  of  Justice 

Kearny  and  Washington  Streets 

San  Francisco,  California 

Attention  Mr.  tfilliam  J.  McCarthy 
Acting  Secretary 


Re:  Limousine  Permits;  Yosemite  Grayline 

Limousines,  Inc.,  and  Fialers  Limousines, Inc. 

Gentlemen: 

Respecting  the  above  subject  you  have  asked  for 
advice  concerning  a  communication  received  by  you  from  Lloyd 
S.  Ackerman,  attorney  for  the  above  limousine  permit  holders, 
wherein  he  proposed  that  22  out  of  their  permitted  67  permits 
to  operate  limousines  become,  in  effect,  inactive  so  as  to 
eliminate  the  necessity  of  paying  the  yearly  license  fees  pro- 
vided for  in  Part  III  of  the  San  Francisco  Municipal  Code. 
More  recently,  you  have  supplemented  your  request  for  advice 
by  pointing  out  that  the  license  fees  in  question  would  become 
delinquent  on  August  1,  1961,  and  you  ask  whether,  if  the 
limousine  companies  paid  the  fees  on  the  questioned  22  permits, 
the  same  could  be  recovered  by  the  companies  in  the  event  that 
it  was  later  legally  determined  that  the  tax  need  not  have  been 
paid  in  accordance  with  the  proposed  inactive  status  of  the 
involved  22  limousines. 

Mr.  Ackerman' s  communication  to  you  cites  Flynn 
y.  San  Francisco.  18  Cal.  2d  210,  and  Greif  v.  Dullea.  66  C.A. 
2d  986,  as  authority  for  the  position  which  he  advances,  as 
follows. 
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Attention  Mr.  William  J.  McCarthy 
Acting  Secretary 


That  Section  1079  of  the  Police  Code  requires  the 
companies,  which  are  under  one  management,  and  which  hold 
certificates  of  public  convenience  and  necessity  for  67 
limousines,  to  operate  their  permitted  limousines  to  the  extent 
"reasonably  necessary  to  meet  the  public  demand  for  the  motor 
vehicle  for  hire  service.   If  the  public  cannot  support  the 
number  of  vehicles  for  which  these  companies  are  licensed, 
we  believe  that  they  have  the  right  not  to  pay  the  license 
tax  on  vehicles  which  are  not  needed  to  serve  the  public." 

Mr.  Ackerman  then  points  out  that  the  Flynn  case, 
supra,  indicated  that  a  license  tax  could  not  be  collected 
solely  upon  the  basis  of  ownership  of  the  vehicle.   The  Court 
stated  that  the  state  had  pre-empted  the  field  on  the  matter 
and  that  the  state  fees  were  in  lieu  of  all  others  levied 
against  the  vehicle  itself  from  the  standpoint  of  ownership. 
It  was  pointed  out  that  the  local  ordinance  levying  the  license 
charge  did  not  involve  the  factor  of  operation  of  a  motor  vehicle 
in  connection  with  a  business  subject  to  local  authorization  and 
licensing. 

In  Greif  v.  Dullea  the  Court  considered  the  propriety 
of  certain  proceedings  occurring  within  the  Police  Department 
having  to  do  with  a  purported  cancellation  or  suspension  of  the 
privilege  of  the  Yellow  Cab  Company  to  the  continued  use  of 
125  of  the  500  permits  then  allowed  it  in  the  year  1935.   The 
Court  there  held  that  the  purported  cancellation  by  the  Police 
Commission  was  without  legal  authority  and  that  a  purported 
temporary  suspension  by  the  Chief  of  Police  was  without  legal 
authority,  and,  hence,  that  when  in  1941  a  restoration  of  the 
125  permits  was  sought  by  the  company  it  had  a  right  to  the  same 
because,  in  fact,  its  privilege  to  operate  the  full  500  had 
never  legally  been  taken  away.   The  Court  also  held  that  the 
company  had  not  abandoned  its  privilege  regarding  the  questioned 
125  permits  for  the  reason  that  the  application  it  made  to  the 
department  to  have  the  125  permits  become  inactive  indicated 
on  its  face  that  there  was  no  outright  surrender  intended  but 
that  a  repossession  and  reclaim  would  be  sought  after  anticipated 
speeding  up  of  business  tempo  with  the  relaxation  of  the  then 
widespread  economic  depression. 
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Attention  Mr.  William  J.  McCarthy 
Acting  Secretary 


It  is  my  view  that  neither  of  the  cases  cited  supports 
the  claim  of  right  made  by  Mr.  Ackeruian  regarding  the  questioned 
22  limousine  permits,  that  claim  being  that  the  operators  may 
withhold  operations  under  22  of  their  57  permits,  each  one  of 
which  represents  a  vehicle,  and  that  such  nonoperation  would 
legally  relieve  them  from  the  necessity  of  paying  the  yearly 
license  fee  on  each  of  the  vehicles. 

I  take  this  view  for  the  following  reasons. 

Unlike  the  situation  in  the  Flynn  case  our  local 
license  fee  ordinance  (see  Part  III,  Municipal  Code)  does  not 
levy  a  charge  upon  mere  ownership  of  the  vehicle,  but  manifestly 
levies  a  charge  upon  the  operation  of  a  limousine  service  in 
amount  which  is  to  be  multiplied  by  the  number  of  vehicles  which 
are  authorized  under  the  operator's  certificate  or  certificates 
of  public  convenience  and  necessity.   Section  1079  of  the  Police 
Code  provides  for  a  limited  suspension  of  not  to  exceed  thirty 
days  in  any  calendar  year  in  certain  specified  hardship  cases . 
That  section  also  provides  for  revocation  by  the  Police  Commission 
of  licenses  and  permits  to  operate  motor  vehicles  for  hire  upon 
cause,  with  a  provision  that  an  abandonment  of  business  for  ten 
consecutive  days  by  an  operator  shall  constitute  grounds  for 
revocation. 

In  view  of  the  foregoing  factual  and  legal  circumstances 
it  appears  to  me  that  the  action  contemplated  by  the  permittees 
herein  would  be  without  authority  of  law.  It  seems  that  if,  in 
fact,  public  convenience  and  necessity  regarding  limousines  for 
hire  does  not  justify  the  use  of  22  of  the  67  vehicles  authorized 
under  the  certificate,  the  only  presently  permitted  procedure 
would  be  a  revocation,  for  that  reason,  of  the  certificate 
privileges  pro  tanto,  and  reinstatement  thereof  at  some  later 
time  only  in  the  event  that  it  was  shown  that  public  convenience 
and  necessity  justified  the  addition  of  such  22  vehicles  to  the 
activity  permitted  under  the  certificate.   It  is  my  opinion  that 
the  Greif  case  really  has  no  effect  upon  the  present  issues, 
excepting  that  it  does  indicate,  if  anything,  a  tradition  of 
lack  of  power  in  the  Commission  or  the  Chief  to  allow  anything 
in  the  nature  of  an  unlimited  suspension  of  activity  of  public 
passenger  vehicles  for  hire  allowed  under  a  certificate  of  public 
convenience  and  necessity. 
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Attention  Mr,  William  J.  McCarthy 
Acting  Secretary 


For  all  of  the  reasons  expressed  above,  it  is  ay  view 
that  the  action  contemplated  by  the  certifica   holders,  as 
indicated  in  Mr.  Ackerman's  communication  to  you,  cannot  legally 
be  taken. 

Respecting  the  question  of  the  possibility  of  recovery 
of  license  fees  paid  on  the  22  vehicles,  your  attention  is 
directed  to  the  well-established  rule  (31  Cal.  Jur.  2d  186)  that, 
in  general,  there  is  no  right  to  recover  a  voluntary  payment 
of  license  fees  upon  a  subsequent  determination  that  the  license 
fee  was  illegal.   It  is  said  that  the  illegality  of  the  demand 
followed  by  payment  constitutes,  of  itself,  no  grounds  for  relief: 
there  must  be  some  compulsion  or  coercion  attending  the  demand, 
that  controls  the  conduct  of  the  party  making  the  payment.   It  is 
also  said  that  there  must  be  some  compulsion  or  coercion  beyond 
the  mere  threat  of  civil  or  criminal  prosecution,  otherwise  the 
payment  is  deemed  to  be  voluntary  and  nonrecoverable  if  later  the 
charge  was  determined  to  have  been  illegal.  It  is  difficult  to 
determine  just  when  and  under  what  circumstances  payment  of  such 
a  license  fee  is  under  coercion,  rather  than  purely  voluntary. 
A  good  discussion  of  these  issues  is  contained  in  the  Flynn  case 
at  pages  216  and  217. 

The  fact  of  possible  penalties  pointed  out  in  your 
communication,  and  as  shown  in  Part  III  of  the  Municipal  Code 
would  be  of  moment  in  determining  whether  a  payment  on  August  1 
would  be  voluntary  or  involuntary.  However,  since  the  fees,  and 
thus  the  percentage  penalties,  are  relatively  minor  in  amount, 
it  may  well  be  questioned  that  they  would  be  sufficient  to  consti- 
tute the  coercion  required  to  allow  recovery  after  payment. 

It  would  seem  clear  that  the  most  that  can  be  said 
about  this  issue  is  that  no  firm  general  rule  may  be  laid  down, 
but  each  case  must  be  decided  on  its  own  facts;  that  is,  whether 
the  payment  is  voluntary  or  whether  the  circumstances  are  such 
that  the  law  will  say  compulsion  was  present  and  that  the  payment 
was  thus  involuntary  and  recoverable. 

Should  you  desire  further  advice  in  these  matters 
please  do  not  hesitate  to  call  upon  me. 

Yours  truly, 


DION  R.    HOLM 
WFB:eh  City  Attorney 


OPINION  NO.  1559 
August  4,  1961 

SUBJECT:    WHETHER   SELF-SERVICE   COIN-OPERATED   CLEANING 
AND  LAUNDRY  ESTABLISHMENTS  ARE   PERMISSIBLE 
UNDER  CITY  ORDINANCES 

Dear  Sir: 

Your  request  for  an  opinion  is   as  follows: 

REQUEST 

"May  I  have  your  opinion  as  to  whether  existing 
ordinances  would  permit  the  operation  in  San  Fran- 
cisco of  the  following  type  of  business: 

"A  combination  self-service,  coin-operated 
cleaning  and  laundering  establishment  using  the 
following  type  of  equipment: 

Double  or  single  loader  coin-operated 

NORGE  launderettes;  -  4.6  cubic  feet  per  tub; 

Coin-operated  COOK  dryers;   -  Capacity: 
50  lbs.  dry  -  6  cubic  feet  per  dryer; 

Coin-operated  NORGE  cleaning  machines; 
-  capacity:   8  lbs.  dry  -  4,6  cubic  feet 
per  machine 

"The  cleaning  process  is  a  new  one  which  operates 
in  the  following  manner:   (1)  fresh  filtered  solvent 
' perchlorethelene1  (noninflammable)  passes  through 
the  clothes  at  the  rate  of  9  gals,  each  35  seconds 
for  a  period  of  21  minutes;  (2)  the  clothes  are  spun 
dry  in  a  flow  of  warm  circulating  air  for  a  period 
of  22  minutes. 

"A  licensed  dry  cleaner  would  be  on  the  premises 
during  all  business  hours,  in  attendance  upon  the  shop." 

OPINION 

Coin-operated  dry  cleaning  and  laundering  estab- 
lishments are  not  prohibited  as  such  by  any  ordinance  of 
the  City  and  County  of  San  Francisco.   However,  various 
ordinances  do  come  into  operation  by  the  application  for 
a  permit  to  alter  a  building  and  also  a  permit  is  re- 
quired to  operate  a  launderette.   Sections  354  and  360  of 
Chapter  V,  Part  II  of  the  San  Francisco  Municipal  Code 
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require  that  a  permit  be  taken  out  before  a  launderette 
may  be  operated  in  San  Francisco. 

Primarily,  the  cleaning  equipment  described  in 
your  request  has  been  classified  by  the  State  Fire  Marshall 
and  the  State  Dry  Cleaning  Board  as  a  dry  cleaning  estab- 
lishment. State  legislation  has  occupied  the  field  and 
this  classification  must  be  accepted. 

The  use  of  dry  cleaning  establishments  is  regulated 
by  the  Planning  Code  Part  II,  Chapter  II  of  the  San  Fran- 
cisco Municipal  Code  quoted  in  part  as  follows: 


"SEC.  208.1,   Principal  Uses  Permitted, 
C-2  Districts. 


"(I)  Dry  cleaning  or  dyeing  shop,  in 
connection  with  and  incidental  to  a  personal 
service  establishment,  but  subject  to  all  the 
limitations  which  are  applied  to  an  accessory 
use  in  Section  116  excepting  the  floor  area 
limitation;  and  provided,  that  no  portion  of  a 
building  occupied  by  such  use  shall  have  any 
ventilating  flue,  exhaust  pipe  or  other  opening, 
except  fixed  windows  and  exits  required  by  law, 
within  fifty  (50)  feet  of  any  lot  in  any  R 
district." 

Section  116  of  the  Planning  Code  is  as  follows: 

"Accessory  Uses,  C  Districts.  No  use 
accessory  to  a  lawful  principal  use  in  any  C-l 
or  C-2  district  shall  be  permitted  which  in- 
volves or  requires  the  employment  of  more  than 
five  (5)  persons,  if  in  a  C-l  district,  or  more 
than  ten  (10),  if  in  a  C-2  district,  or  the  use 
of  any  single  machine  of  more  than  one  (1)  horse- 
power, if  in  a  C-l  district,  or  more  than  two  and 
one-half  (2-1/2)  horsepower,  if  in  a  C-2  district, 
or  of  more  than  five  (5)  horsepower  in  the  aggre- 
gate in  any  one  (1)  establishment  in  a  C-l  district 
or  more  than  ten  (10)  horsepower  in  the  aggregate 
in  any  one  (1)  establishment  in  a  C-2  district  or 
the  use  of  more  than  one-fourth  (1/4)  of  the  total 
floor  area  occupied  by  such  use  and  the  principal 
use  to  which  it  is  accessory,  or  the  production 
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"of  goods  not  intended  for  retail  sale  or 
use  on  the  premises,  or  the  cleaning  or 
repair  of  articles  of  clothing  which  are  re- 
ceived from  or  returned  to  the  owners  through 
an  intermediate  agency  having  a  separate 
place  of  business  for  that  purpose." 


Regarding  these  Planning  Code  sections  and  their 
application  it  would  be  a  question  of  fact  for  the  Zoning 
Administrator  to  determine  if  the  machines  may  be  used  in 
a  C-l  or  C-2  District  depending  upon  the  number  and  horse- 
power of  the  equipment  installed. 

All  of  the  regulatory  codes  may  in  some  manner 
come  into  operation.   Specifically  all  the  Building,  Elec- 
trical, Plumbing  and  Fire  Codes  would  have  to  be  complied  with 
before  a  permit  could  issue  for  a  launderette  or  alteration 
to  install  the  dry  cleaning  facilities. 

Title  19,  Article  8,  Section  84 1  of  the  California 
Administrative  Code  provides  as  follows: 

"Before  filing  application,  starting  any 
work  on  construction,  reconstruction  or  reoccupa- 
tion  of  a  discontinued  dry  cleaning  establishment, 
the  local  authorities  shall  be  consulted  regarding 
zoning,  local  building  ordinances  and  underground 
storage  of  flammable  liquids." 

The  liquid  used  for  cleaning  in  this  process  is 
not  flammable  but  the  State  Fire  Marshal's  office  has  in- 
formed me  that  this  liquid  can  be  quite  toxic  if  overheated 
since  it  breaks  dov/n  into  phosgene  and  chlorine  gases. 
Toxic  gases  of  any  sort  are  under  regulation  by  the  fire 
department. 

Therefore  it  is  my  conclusion  that  there  is  no 
absolute  prohibition  against  this  activity  by  local  ordi- 
nances but  there  are  local  ordinances  that  must  be  observed 
before  the  equipment  is  installed  and  the  operation  commenced. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 
TO:  Supervisor  John  J.  Ferdon 
235  City  Hall 
San  Francisco  2 
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August  10,  1961 


SUBJECT:   MUST  THE  CITY  AND  COUNTY  FURNISH  REQUIRED  ITEMS  OF 
PROTECTIVE  EQUIPMENT  FOR  FIRE  FIGHTERS  ORDERED  BY 
STATE  DEPARTMENT  OF  INDUSTRIAL  SAFETY  OR  MAY  CITY 
SUBSTITUTE  CASH  ALLOWANCES  IN  LIEU  OF  SAFETY  DEVICES. 

Dear  Sir: 

You  have  requested  an  opinion  regarding  the  legality  of 
making  cash  allowances  to  fire  fighters  instead  of  supplying  them 
directly  with  the  safety  items  specified  in  the  order  of  the 
Chief,  Department  of  Industrial  Relations,  Division  of  Industrial 
Safety  of  the  State  of  California,  dated  September  15,  i960,  and 
effective  January  1,  1-61. 

I  am  of  the  opinion  that  such  payment  would  not  meet 
the  requirements  of  that  order,  and  I  therefore  advise  you  that 
the  City  and  County  must  furnish,  maintain  and  replace  the  safety 
devices  and  safeguards  required  by  the  above  order  and  that  the 
purpose  of  that  order  would  not  be  accomplished  by  substituting 
cash  3llowances  to  individual  fire  fighters  in  lieu  of  the  safety 
devices  specified. 

The  language  of  the  Labor  Code,  below,  is  unequivocal, 
and  imposes  upon  the  employer  a  high  standard  of  care  and 
precaution  against  unnecessary  injury  so  that  the  dangers  of  fire 
fighting  shall  be  mitigated. 

"§6401.   Every  employer  shall  furnish  and  use  safety 
devices  and  safeguards,  and  shall  adopt  and 
use  practices,  means,  methods,  operations, 
and  processes  which  are  reasonably  adequate 
to  render  such  employment  and  place  of 
employment  safe.   Every  employer  shall  do 
every  other  thing  reasonably  necessary  to 
protect  the  life  and  safety  of  employees." 

"§6403.   N_£  employer  shall  fail  or  neglect : 

(a)  To_  provide  and  use  safety  devices  and 
safeguards . 

(b)  To  adopt  and  use  methods  and  processes 
reasonably  adequate  to  render  the 
employment  and  place  of  employment 
safe . 

(c)  To  do  every  other  thing  reasonably 
necessary  to  protect  ^the  life  and 
safety  of  employees." 
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My  opinion  No.  1496,  dated  December  1,  I960,  discussed 
the  grounds  upon  which  were  based  the  state's  power  to  require  3 
chartered  city  to  conform  to  its  requirements  in  this  matter. 
The  broad  interest  in  safety  and  welfare  of  all  persons  employed 
in  California,  expressly  stated  to  be  the  social  public  policy  of 
the  state,  gives  precedence  to  general  laws  concerning  specific 
working  conditions  over  local  ordinaces  or  regulations  of  the 
otherwise  autonomous  City  and  County. 

The  order  of  the  Department  of  Industrial  Relations, 
based  upon  Labor  Code  provisions,  above,  and  Article  XX,  Section 
21,  of  the  California  Constitution,  invokes  the  Safety  Orders 
(California  Administrative  Code,  Title  8,  Subchapter  7)  3287 
through  3291^  and  requires  every  employer  to  furnish  certain 
specified  body  protection  for  all  persons  employed  as  fire 
fighters. 

If  it  were  possible  to  construe  the  order  as  an 
indirect  attempt  by  the  state  to  increase  the  amounts  or  rates 
set  by  City  and  County  ordinance  as  remuneration  or  pay  for  the 
services  of  fire  fighters  employed  by  this  municipality,  the 
order  would  be  void  as  an  unwarranted  interference  with  a  purely 
local  or  municipal  affair;  and  this  would  be  so  if  an   increased 
money  payment  to  fire  fighters  would  accomplish  the  purpose  of 
the  order,  for  the  state  cannot  accomplish  by  indirection  that 
which  it  may  not  do  by  direct  action. 

I  do  not  believe  any  such  construction  of  this  order  is 
possible,  and  it  is  my  opinion  that  the  state  had  no  intent  or 
purpose  but  to  require  literal  performance  with  the  terms  of  its 
order  so  that  fire  fighters  would  be  protected  to  the  extent 
specified  by  the  order  and  responsibility  for  furnishing  and 
requiring  the  use  of  the  described  equipment  is  placed  squarely 
upon  the  employer.   The  employer  cannot,  in  turn,  shift  that 
responsibility  to  the  employee  fire  fighter,  the  individual  for 
whose  protection  the  employer  has  been  required  to  act.   If  the 
employer  were  to  divest  himself  of  the  duty  of  furnishing, 
replacing  and  repairing  the  equipment  called  for  by  the  order, 
then  the  employee  fire  fighter,  despite  receipt  of  money  with 
which  to  buy  the  protective  articles,  might  for  a  variety  of 
reasons  fail  or  neglect  to  have  these  safety  devices  in  proper 
condition  or  use  at  the  moment  of  his  injury.   It  might  well  be 
that  the  employer,  under  such  circumstance,  would  be  culpably 
negligent  for  its  failure  to  comply  with  the  order  of  the 
California  Department  of  Industrial  Relations  by  furnishing  the 
fire  fighters  with  money  instead  of  the  required  articles  of 
safety  equipment. 
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You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Thomas  W.  McCarthy,  Secretary 
Fire  Commission 
San  Francisco  Fire  Department 
Room  2,    City  Hall 
San  Francisco  2,  California 


PJD/GPA 
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SUBJECT:   SALARY  F7  GENERAL  MANAGER,  HETCH  HETCHY  PROJECT 
AND  UTILITIES  ENGINEERING  BUREAU,  AMOUNT  TO  BE 
PAID  FISCAL  YEAR  1961-62 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Your  opinion  is  requested  with  regard  to  the  legality 
of  the  salary  range  which  appears  in  the  1961-62  budget  for 
the  position  F7  General  Manager,  Hetch  Hetchy  Project  and 
Utilities  Engineering  Bureau. 

"The  facts  relating  to  this  situation  are  as  follows: 

"1.   In  the  budget  for  the  fiscal  year  1960-61,  a 
position  of  F9  General  Manager  and  Chief  Engineer,  Hetch 
Hetchy  Project  and  Utilities  Engineering  Bureau  was 
established  with  the  salary  range  of  $1511-1836.  This 
position  was  occupied  by  Mr.  Harry  Lloyd,  who  retired 
from  the  service  at  the  close  of  business  February  28, 
1961. 

"2.  On  March  1,  1961,  the  Manager  of  Utilities 
addressed  a  letter  to  the  Civil  Service  Commission  advising 
that  it  was  his  intention  to  take  away  from  this  position 
responsibility  *of  direct  supervision  of  the  performance 
of  the  engineering  functions  and  responsibilities  of  the 
office. ' 

"3.  Pursuant  to  the  request  of  the  Manager  of 
Utilities,  the  Civil  Service  Commission  revised  the 
duties  description  for  this  position  and  reclassified  it 
to  F7  General  Manager,  Hetch  Hetchy  Project  and  Utilities 
Engineering  Bureau.  The  position  of  F9  General  Manager 
and  Chief  Engineer,  Hetch  Hetchy  Project  and  Utilities 
Engineering  Bureau  was  abolished  at  the  same  time.   Be- 
cause of  the  lessening  in  the  scope  of  duties  for  the 
position,  a  salary  range  of  $1439-1749  was  recommended 
by  the  Civil  Service  Commission.   Both  actions  taken  on 
3/9/61. 

"4.  Amendments  to  the  Annual  Appropriation  Ordinance 
and  the  Annual  Salary  Ordinance  were  on  the  calendar  of 
the  Finance  Committee  for  April  19,  1961.  These  amendments 
were  not  adopted  by  the  Finance  Committee,  and  on  April  20, 
the  Clerk  of  the  Board  of  Supervisors  requested  the  Public 
Utilities  Commission  and  the  Civil  Service  Commission  to 
give  'a  full  explanation  of  the  necessity  for  the  retitling 
and  redefining  of  the  position  of  General  Manager  and  Chief 
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Engineer,  Utilities  Engineering  Bureau,  and,  particularly, 
very  complete  and  specific  information  wherein  the  duties 
of  the  position  have  changed  and  the  responsbilities 
thereof  have  decreased.' 

"In  answer  to  this  request,  the  Public  Utilities  Com- 
mission and  the  Civil  Service  Commission  presented  written 
statements  to  the  Finance  Committee  furnishing  the  informa- 
tion requested.  On  May  10,  1961,  this  matter  was  again 
heard  by  the  Finance  Committee,  at  which  time  the  committee 
approved  the  recommendation  of  the  Civil  Service  Commission 
to  adopt  the  classification  of  F7  General  Manager,  Hetch 
Hetchy  Project  and  Utilities  Engineering  Bureau,  with  a 
salary  range  of  $1439-1749. 

"5.  At  the  regular  meeting  of  the  Board  of  Supervisors 
on  May  15,  1961,  the  abolishment  of  the  position  of  F9 
General  Manager  and  Chief  Engineer,  Hetch  Hetchy  Project 
and  Utilities  Engineering  Bureau,  was  approved;  and  the 
establishment  of  the  position  of  F7  General  Manager, 
Hetch  Hetchy  Project  and  Utilities  Engineering  Bureau, 
$1439-1749,  was  also  approved. 

"In  the  meantime,  however,  the  annual  budget  estimates 
for  the  Public  Utilities  Department  had  been  submitted  con- 
tinuing the  position  of  F9  General  Manager  and  Chief 
Engineer,  Hetch  Hetchy  Project  and  Utilities  Engineering 
Bureau.  On  March  28,  1961,  the  Public  Utilities  Commission 
approved  a  supplementary  budget  transferring  the  position 
from  the  Engineering  Bureau  to  the  Hetch  Hetchy  Project. 
The  position  was  shown  in  the  budget  supplement  as  F-- 
General  Manager,  Hetch  Hetchy  Project  and  Utilities 
Engineering  Bureau  $1587-1923.  This  compensation  was  the 
same  as  that  recommended  for  the  position  of  F9  General 
Manager  and  Chief  Engineer,  Hetch  Hetchy  Project  and 
Utilities  Engineering  Bureau,  in  the  Salary  Standardization 
schedules  which  were  to  become  effective  July  1,  1961. 

"Following  the  adoption  of  the  class  F7  General 
Manager,  Hetch  Hetchy  Project  and  Utilities  Engineering 
Bureau,  $1439-1749,  by  the  Board  of  Supervisors,  the 
supplemental  budget  was  not  changed  and,  consequently,  a 
position  of  F--  General  Manager,  Hetch  Hetchy  Project  and 
Utilities  Engineering  Bureau  was  adopted  by  the  Board  of 
Supervisors  in  the  normal  budgetary  process. 

"Consequently,  as  of  July  1,  1961,  the  Salary  Ordi- 
nance shows  the  position  as  F7  General  Manager,  Hetch 
Hetchy  Project  and  Utilities  Engineering  Bureau,  $1439- 
1749;  whereas  the  appropriation  ordinance  reflects  the 
compensation  provided  in  the  budget  $1587-1923. 
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"Based  on  the  facts  enumerated  above,  will  you  please 
advise: 

"1.  Was  the  salary  range  adopted  for  the  position  of 
F7  General  Manager,  Hetch  Hetchy  Project  and 
Utilities  Engineering  Bureau  by  the  Board  of 
Supervisors  on  May  15,  1961  'salary  standardiza- 
tion1 within  the  meaning  of  Section  151  of  the 
Charter? 

2.   (a)   If  so,  can  the  compensation  for  this  posi- 
tion be  changed  effective  July  1,  1961,  to  follow 
the  recommendation  of  the  Department  Head  in  the 
annual  budget  $1587-1928  pursuant  to  Section  71 
of  the  Charter? 

(b)   If  not,  was  the  action  of  the  Board  of 
Supervisors  setting  a  salary  range  of  $1439- 
1749  on  May  15,  1961,  a  rate  legally  established 
under  Charter  procedure? 

"3.   Section  143  of  the  Charter  states  'if  said 

appointing  officer  is  also  empowered  to  establish 
compensation  rates  or  make  changes  thereon,  he 
shall  notify  the  (Civil  Service)  Commission  of 
any  such  rate  or  change  therein.'   The  appointing 
officer  did  not  so  notify  the  Civil  Service  Com- 
mission. What  effect  does  this  failure  of 
notification  have  on  the  legality  of  the  salary 
range  which  appears  in  the  1961-62  budget? 

"4.   Since  the  primary  purpose  of  the  classification 
of  positions  exempt  from  the  civil  service  exam- 
ination provisions  of  the  Charter  is  for  salary 
administration,  and  since  no  salary  adjustment' 
has  been  made  even  though  duties  and  responsi- 
bilities were  purported  to  have  been  removed 
from  the  position,  is  the  reclassification 
fictitious? 

"5.   How  can  an  appointee  to  the  position  be  paid  at 
the  higher  rate  if  the  salary  ordinance  is  not 
amended  since  the  salary  ordinance  forms  the 
legal  basis  for  checking  timerolls  by  the  Civil 
Service  Commission  in  accordance  wich  Section  73 
of  the  Charter? 

"6.   Can  the  appropriation  ordinance  be  amended  to 

conform  to  the  salary  ordinance  by  the  admission 
of  a  clerical  error  on  the  part  of  a  department 
head? 


OPINION  NO,  1561 
August  10,  1961 
Page  4 

"Your  immediate  attention  to  this  matter  will  be 
appreciated  in  order  that  compensation  for  the  employee 
involved  may  not  be  delayed." 

OP  I  N  I  0  N 

I  have  reviewed  the  facts  presented  in  your  request,  and 
have  studied  the  actual  documents  and  records  in  the  offices  of 
the  Public  Utilities  Commission  and  the  Board  of  Supervisors.  The 
only  difference  that  I  have  found  is  of  minor  consideration,  but 
is  mentioned  because  I  find  it  necessary  to  refer  to  it  later.  This 
is  the  statement  in  the  request  that  the  Appropriation  Ordinance 
contained  the  rate  for  the  position  in  question  at  $1587-1928. 
The  records  show  that  this  rate  appears  in  the  budget  and  the  doc- 
ument supporting  it,  and  not  in  the  Appropriation  Ordinance. 

Before  answering  the  specific  question  contained  in  your 
request,  I  wish  to  cover  several  points  which  are  pertinent  and 
relevant  to  the  disposition  of  this  problem. 

The  position  of  F7  General  Manager,  Hetch  Hetchy  Project 
and  Utilities  Engineering  Bureau  was  created  subsequent  to  April 
1,  1961,  and  was  not  included  in  the  salary  standardization 
ordinance  adopted  for  the  current  fiscal  year. 

Since  no  amendment  to  the  standardization  ordinance 
adopted  after  April  1  is  effective  until  the  second  fiscal  year 
thereafter  and  since  the  duties  of  the  position  were  to  be  dis- 
charged prior  to  that  date  which  would  have  been  July  1,  1962, 
it  was  necessary  for  the  Board  of  Supervisors  to  create  the  posi- 
tion and  establish  the  rate  of  pay  in  accordance  with  other  pro- 
visions of  the  charter.  This  authority  is  contained  in  Section 
71,  permitting  the  creation  of  new  positions  in  the  interim  be- 
tween salary  standardization  ordinances.  The  controlling  language 
of  Section  71  reads  as  follows: 

"Pending  the  adoption  of  salary  standards  as  in 
this  charter  provided,  the  salary  and  wage  rates 
for  positions  subject  to  such  standardization 
shall  be  as  recommended  by  the  officer,  board  or 
commission  having  appointing  power  for  such  posi- 
tions and  fixed  by  the  budget  and  annual  salary 
ordinance;  ..." 

While  it  is  true  that  on  May  15  the  Board  of  Supervisors 
in  adopting  a  supplemental  appropriation  ordinance  and  an  amend- 
ment to  the  salary  ordinance,  established  a  rate  of  pay  for  this 
position  for  the  balance  of  the  1960-61  fiscal  year  at  $1439-$1728, 
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such  action  is  not  controlling  on  the  rate  that  was  subsequently 
established  for  the  fiscal  year  1961-62. 

In  an  earlier  opinion  I  advised  the  Board  of  Supervisors 
that  it  must  accept  the  rate  recommended  by  the  department  head  or 
commission  as  to  positions  which  are  being  created  pursuant  to  the 
language  of  Section  71,  above.   (See  Opinion  No.  713)   An  exam- 
ination of  the  supplemental  budget  estimate  prepared  by  the  Public 
Utilities  Commission  and  submitted  to  the  Board  of  Supervisors  with 
the  approval  of  the  Mayor  shows  that  the  $1587-$1928  rate  was  the 
one  recommended  by  the  Commission.  Accordingly,  the  Board  of  Sup- 
ervisors must  either  accept  this  recommendation  and  set  the  rate 
accordingly  or  refuse  to  create  the  position.  The  Board  of  Super- 
visors exercised  its  power  and  created  the  position  at  the  rate 
recommended  by  the  Public  Utilities  Commission  in  the  budget  as 
finally  adopted  for  the  fiscal  year  1961-62.   Such  action  by  the 
Board  of  Supervisors  having  become  final,  nothing  at  the  present 
time  can  be  done  to  change  it. 

The  question  of  which  controls  when  a  conflict  exists 
between  a  rate  in  the  budget  and  the  Salary  Ordinance  was  adjudi- 
cated in  the  case  of  Sullivan  v.  McKinley,  14  Cal.  2d  113.  The 
facts  in  that  case  were  similar  to  the  ones  presented  here, 
except  that  the  salary  ordinance  rate  was  higher  than  that  in  the 
budget.  The  Court  after  deliberating  upon  the  question  stated 
at  page  117: 

".  .  .Once  the  budget  is  approved  by  the  Board 
of  Supervisors,  the  fiscal  terms  of  the  annual 
appropriation  ordinance  and  the  annual  salary 
ordinance  are  automatically  fixed,  beyond  the 
power  of  change  by  any  amendment.  .  .  .!: 

It  is  my  opinion  that  this  language  is  controlling  on  the 
facts  as  outlined  in  the  present  situation  and  that  the  rate  pro- 
vided for  in  the  budget  is  the  legal  rate  to  be  paid  to  the  occu- 
pant of  the  F7  position  for  the  fiscal  year  1961-62. 

Turning  now  to  the  specific  question  asked  in  your 
request,  I  advise  you  as  follows: 

1.  The  action  of  the  Board  of  Supervisors  on  May  15, 
when  they  amended  the  Appropriation  and  Salary  Ordinance  estab- 
lishing the  rate  of  $1439-$1749  for  the  position  of  F7,  was  not 
taken  pursuant  to  Section  151  but  under  the  authority  of  Section 
71.  Such  action  is  not  an  act  which  results  in  the  standardiEation 
of  the  salary  of  a  position  within  the  meaning  of  Section  151  of 
the  charter. 
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2.  (a)  My  answer  to  No.  1  obviates  the  necessity  to 
answer  this  question. 

(b)   Since  the  action  of  the  Board  of  Supervisors 
setting  the  rate  of  $1439-$1728  was  taken,  pursuant  to  the  pro- 
visons  of  Section  71  and  since  this  rate  was  recommended  by  the 
Public  Utilities  Commission  at  the  time  of  such  action,  the  rate 
was  legally  established  in  accordance  with  provisions  of  the 
charter. 

3.  This  question  assumes  that  the  appointing  officer  in 
the  present  case  had  the  power  to  establish  the  compensation  rate 
for  the  position  in  question.  This  assumption,  however,  is  not 
true.   Section  71  authorizes  the  appointing  authority  to  recommend 
the  rate  for  the  position  and  restricts  the  Board  of  Supervisors 
in  fixing  the  rate  to  that  recommendation.  However,  the  actual 
establishing  of  the  rate  is  done  by  the  Board  of  Supervisors  when 
it  approves  the  budget  and  passes  the  salary  ordinance.  Under  the 
facts  presented  in  your  request  and  as  I  have  outlined  them 
earlier  in  this  opinion,  the  appointing  officer  has  no  authority 
to  establish  a  rate  as  that  term  is  used  in  Section  143  and,  con- 
sequently, he  was  not  obligated  to  notify  the  Civil  Service  Com- 
mission when  a  different  rate  was  established  by  the  Board  of 
Supervisors  in  the  adoption  of  the  annual  budget. 

4.  While  it  is  true  that  the  primary  purpose  of  classify- 
ing exempt  positions  is  for  the  purpose  of  salary  standardiza- 
tion, nevertheless  until  the  position  becomes  subject  to  the  pro- 
visions of  Section  151,  Section  71  applies.  As  to  the  position  of 
F7  you  have  not  had  occasion,  pursuant  to  Section  151  of  the  char- 
ter, to  conduct  a  survey  as  to  comparable  rates  for  the  duties 
being  discharged  in  private  and  public  employment  in  California; 
this  because  the  position  was  created  after  you  had  completed  your 
survey  supporting  your  report  to  recommendations  for  the  fiscal 
year  1961-62,   If,  in  the  course  of  future  surveys,  you  find  that 
the  rate  of  pay  for  the  F7  position  should  be  standardized  at  a 
figure  different  from  the  one  presently  being  paid,  it  would 
become  your  responsibility  and  duty  to  make  such  a  report  and 
recommendation,  with  supporting  data  and  a  proposed  rate,  to  the 
Board  of  Supervisors. 

5.  For  all  practical  purposes,  you  are  right  in  your 
assertion  that  you  must  follow  the  rates  found  in  the  salary 
ordinance  in  checking  the  legality  of  the  rates  to  be  paid  to  the 
occupants  of  positions.  However,  as  I  previously  pointed  out  the 
rule  of  law  in  Sullivan  v.  McKinley,  supra,  states  that  any 
attempt  on  the  part  or  the  Board  of  Supervisors  to   provide  a 
different  rate  in  the  salary  ordinance  than  that  established  in 
the  budget  is  void.   Consequently,  steps  must  be  taken  to  correct. 
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the  salary  ordinance  so  that  it  agrees  with  the  rate  in  the  budget 
and  as  amended  it  will  become  your  authority  for  approving  the 
$1587-$1923  rate. 

6.  There  is  no  question  that  clerical  errors,  when  they 
exist,  can  be  corrected.   However,  in  the  present  case  I  have 
been  unable  to  find  any  clerical  error  in  the  documents  submitted 
by  the  department  head  or  on  the  records  of  the  office  of  the 
Board  of  Supervisors.   From  the  time  the  budget  estimate  was 
submitted  by  the  Public  Utilities  Commission  covering  this  posi- 
tion to  the  time  that  it  was  incorporated  into  the  budget  as 
adopted  by  the  Board  of  Supervisors,  the  rate  of  pay  was  $1587- 
$1928.   The  Public  Utilities  Commission  recommended  this  rate  when 
it  submitted  the  supplemental  budget  estimate,  and  the  Board  of 
Supervisors,  acting  pursuant  to  Section  71,  set  this  rate  for  the 
current  fiscal  year  when  it  adopted  the  budget.   Any  admission  of 
a  clerical  error  in  the  appropriation  ordinance  would  in  no  way 
affect  the  rate  established  since  (as  I  have  already  pointed  out) 
the  rate  is  contained  in  the  budget. 

The  appropriation  ordinance  appropriates  the  money  for  the 
payment  of  the  rates  provided  for  in  the  budget  and  in  this  manner 
creates  the  position  at  that  rate. 

Therefore,  I  advise  you  that  you  should  take  che  necessary 
steps  to  inform  the  Clerk  of  the  Board  of  Supervisors  that  the  sal- 
ary ordinance  and  the  budget  have  inconsistent  rates  for  the  posi- 
tion of  F7  General  Manager,  Hetch  Hetchy  Project  and  Utilities 
Engineering  Bureau,  for  the  fiscal  year  1961-62.   He  will  take  such 
action  as  is  necessary  to  amend  the  salary  ordinance  to  conform  to 
the  budget  and  it  will  then  become  the  basis  for  your  checking  the 
department's  timerolls  for  this  position  at  the  rate  of  $1587-$192o. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  George  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


BJW/WFB 


OPINION  NO.  1562 
August  18,  1961 


SUBJECT:   BUILDING  PERMITS  -  ISSUANCE  OF  BUILDING  PERMITS  TO 

PERSONS  OTHER  THAN  OWNER  OR  PaRTY  WHO  MADE  APPLICATION 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Recently  we  have  had  several  requests  to  issue  build- 
ing permits  in  the  names  of  parties  other  than  those  that 
filed  the  applications  for  these  permits.  We  are  not 
certain  of  our  legal  position  in  these  circumstances,  and 
therefore  respectfully  request  a  formal  opinion  on  the 
following  points: 

"(1)  We  have  made  a  practice  of  receiving  applications 
for,  and  issuing  building  permits  only  in  the  name  of  the 
owners  or  lessees  of  the  premises  involved.   Is  this 
correct? 

"(2)   If  an  application  is  filed  by  an  owner,  have  we  the 
right  to  issue  the  permit  in  the  name  of  another  party,  if 
the  owner  so  requests?  The  name  of  this  second  party  does 
not  appear  on  the  application  at  all. 

"(3)  An  application  is  filed  by  an  owner,  who,  prior  to 
the  issuance  of  the  permit,  sells  the  property.  Have  we 
the  right  to  issue  the  permit  in  the  name  of  the  new 
owner?   If  so,  have  we  the  right  to  allow  the  new  owner 
to  remove  the  name  of  the  original  applicant  from  the 
application  and  replace  it  with  his  own? 

"(4)  An  application  has  been  made  by  an  owner  and  a 
permit  has  been  issued  to  him.  Before  he  starts,  or 
during  cons  tr\ict  ion,  he  sells  the  property.  Can  the 
application  and  permit  legally  be  altered  to  reflect 
the  new  ownership? 

"A  clarification  of  these  points  will  be  of  consider- 
able aid  in  determining  our  future  policy  in  the  issuance 
of  building  permits." 

OPINION 

Article  3  of  the  San  Francisco  Building  Code  contains  the 
Municipal  Code  provisions  governing  the  issuance  of  building  permits 

"It  shall  be  unlawful  for  any  person,  the  owner  or 
his  authorized  agent,  as  defined  in  Section  302,  to  com- 
mence or  proceed  with  the  construction,  alteration, 
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repair,  moving  or  demolition  of  any  structure  .  ...  in 
San  Francisco  without  first  obtaining  a  building  permit 
therefor  from  the  Central  Permit  Bureau,  ... 
(Sec.  301) 

"Any  person  desiring  a  building  permit,  as  required 
by  this  Code,  shall  file  with  the  Central  Permit  Bureau 
an  application  .  .  .   The  application  shall  be  made  by 
the  owner  or  his  authorized  agent  who  shall  be  his 
architect,  engineer,  or  general  contractor.   ..." 
(Sec.  302) 

Article  2,  Section  202  of  the  San  Francisco  Building  Code 
defines  "owner"  as  follows: 

"OWNER.  The  owner  or  owners  of  the  freehold  of 
the  premises  or  of  a  lesser  estate  therein,  a  vendee 
in  possession,  or  the  lessee  or  joint  lessees  of  the 
whole  thereof." 

The  first  question  presented  is  whether  a  building  permit 
can  properly  be  issued  only  in  the  name  of  the  owner  or  lessee  of 
the  premises .  Under  the  broad  definition  of  owner  provided  in  the 
San  Francisco  Building  Code  it  would  appear  that  a  building  permit 
may  be  issued  not  only  in  the  name  of  an  owner  of  record  or  a 
lessee  but  also  in  the  name  of  a  purchaser  in  possession  or  the 
holder  of  a  lesser  estate  such  as  a  life  estate.  Further,  it  would 
appear  that  a  building  permit  may  be  issued  to  any  architect, 
engineer  or  general  contractor  who  is  the  authorized  agent  of  any 
person  included  in  the  above-mentioned  definition  of  an  owner. 

The  second  question  is  whether  an  owner,  having  applied 
for  a  building  permit,  may  have  the  building  permit  issued  in  the 
name  of  another  individual.  There  is  no  provision  in  the  Building 
Code  which  would  authorize  such  a  procedure.   Since  a  building 
permit  is  also  an  undertaking  to  do  the  work  listed  in  the  permit, 
it  would  not  seem  proper  to  issue  it  to  anyone  except  the  person 
who  applied  for  it. 

The  third  question  is  whether  a  new  owner  may  substitute 
his  name  for  the  prior  owner's  name  on  an  application  for  a  building 
permit  or  have  a  building  permit  issued  to  him  on  the  prior  owner's 
application.  There  is  no  provision  in  the  Building  Code  which 
would  authorize  such  a  procedure.   Since  a  building  permit  is  an 
undertaking  as  well  as  a  permit  to  do  the  work  listed  therein,  there 
is  no  reason  why  it  should  issue  to  anyone  except  the  person  who 
properly  applies  for  it. 

The  final  question  presented  by  your  request  is  whether  a 
permit  once  issued  may  be  altered  to  reflect  a  change  of  ownership 
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either  before  or  after  construction  begins.  There  is  no  provision 
in  the  Building  Code  which  would  authorize  such  a  procedure.   It 
might,  however,  seem  desirable  to  establish  a  departmental  regula- 
tion or  amend  the  Building  Code  to  permit  such  a  procedure.  The 
purpose  of  a  building  permit  is  to  insure  that  all  required  work 
will  be  done  in  accordance  with  established  standards.  Requiring 
that  work  be  delayed  or  stopped  entirely  pending  reapplication  and 
issuance  of  a  new  permit  with  identical  requirements,  would  serve 
no  real  purpose  and  would  place  an  unnecessary  burden  on  both  the 
new  owner  and  the  City. 

No  code  can  possibly  cover  all  situations  which  may  arise 
in  the  administration  of  its  provisions.  The  questions  presented  in 
your  request  for  opinion  reflect  some  of  the  problems  encountered  in 
administration  for  which  the  Building  Code  provides  no  answers. 
There  are  two  ways  of  correcting  this  situation.  One  is  to  amend 
the  Building  Code  to  cover  the  situations  presented.  Another  is  for 
the  Public  Works  Department  to  promulgate  reasonable  rules  or  regula- 
tions governing  these  situations  in  the  interest  of  efficient 
administration.   It  is  settled  law  that  an  administrative  agency  has 
authority  to  make  reasonable  rules  and  regulations  necessary  to 
achieve  the  purpose  of  the  code  it  administers.   Such  rules  should 
be  formally  adopted  and  made  a  matter  of  record  to  insure  against 
discriminatory  enforcement.   (Kuchman:  California  Administrative  Law 
and  Procedure,  page  83) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


TJL/GEB 


OPINION  NO.  1563 
August  21,  1961 


SUBJECT:   POWER  OP  BOARD  OP  SUPERVISORS  TO  IMPOSE 

RESTRICTIONS  ON  DISPOSITION  OF  WATER  DEPARTMENT 
PROPERTY,  IN  RESOLUTION  AUTHORIZING  ITS 
ACQUISITION.    (CHARTER  §§92,  93.) 


Gentlemen: 

Your  request  for  opinion  is  as  follows: 

REQUEST 

Pursuant  to  Charter  §91,  the  Public  Utilities  Commission 
has  submitted  to  the  Board  of  Supervisors  a  proposed  resolution 
authorizing  acceptance  by  the  City  from  the  United  States  of 
America  of  deeds  to  two  adjoining  parcels  of  real  property  in  the 
Marine  Corps  Base,  San  Francisco,  to  be  used  as  a  corporation  yard 
for  the  Water  Department,  said  property  to  be  paid  for  from  Water 
Department  Revenues,  to  wit,  from  appropriation  No.  1.745.610,002, 
as  follows: 

Parcel  "A",  gross  area  8.365  acres, 

appraised  value  $587,842.00,  less 

h0%   public  benefit  allowance  of 
$235,136.80  equals 

Parcel  "B",  gross  area  3.86l  acres, 
appraised  value,  no  public  benefit 
allowance 


$352,705.20 


$255,! 


-.00 


Total:    $608,613.20 


You  ask:   What  would  be  the  legal  effect  of  the  inser- 
tion in  the  resolution  of  a  provision  stating  that  Parcel  "B" 
shall  not  be  sold  or  leased  by  the  Public  Utilities  Commission 
for  a  period  of  ten  years  from  its  acquisition  by  the  City?  As 
submitted,  the  resolution  contains  no  such  provision. 


OPINION 


As  to  a   lease  of  the  property,  such  a  provision  would, 
in  my  opinion,  have  no  legal  effect  because  the  second  paragraph 
of  Charter  §93  provides  that  the  Public  Utilities  Commission  shall 
have  exclusive  power  to  lease  lands  which  are  used  and  useful 
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for  water  department  purposes  and  which  at  the  same  time  are 
available  for  leasing  or  rental  for  other  purposes: 

"The  public  utilities  commission  shall 
have  exclusive  power  to  lease  agricultural 
lands  or  other  lands  used  and  useful  for 
water  department  purposes  and  at  the  same 
time  available  for  leasing  or  rental  for 
agricultural  or  other  purposes  and  such 
leases  shall  be  subject  to  administration 
by  the  operating  forces  of  the  water  depart- 
ment.    (Charter  §93,  second  paragraph.) 

This  is  an  exception  to  the  rule  stated  in  the  first 
paragraph  of  §93,  to  wit, 

"When  the  head  of  any  department  in 
charge  of  real  property  shall  report  to 
the  board  of  supervisors  that  certain  land 
is  not  required  for  the  purposes  of  the 
department,  the  board  of  supervisors,  by 
ordinance,  may  authorize  the  lease  of~~s"uch 
property.   The  director  of  property  shall 
arrange  for  such  lease  for  a  period  not  to 
exceed  twenty  years,  to  the  highest  respon- 
sible bidder  at  the  highest  monthly  rent. 
The  director  of  property  shall  collect  rents 
due  under  such  lease."    (Charter  §93,  first 
paragraph. ) 

^a  +   4-u  D°u??rWfSe  stated'  the  Charter,  in  my  opinion,  contemplates 
that  the  Public  Utilities  Commission  shall  have  "exclusive" 
£?  £5£2  S5  SVSr  ^e  leaslnS  of  Water  Department  lands  and  that 
leases       Supervisors  shall  have  no  jurisdiction  over  such 

••««.*   ^suggested  provision  would,  in  my  opinion,  be  contra-v 
to  Charter  §93  and  would  therefore  be  invalid,  hence  ineffectual  JI 
prevent  the  Public  Utilities  Commission  from  leasing  the   property 
at  any  time  after  its  acquisition.  property 

As  to  a  sale  of  the  property.  Charter  $92  Drovides  fh*»* 
any  real  property  owned  by  the  City,  excepting  lands  Sr  paries  and 
squares  may  be  sold  on  the  recommendation  of  the  officer  board  o 

Sion'o?  ^  £hargS  °f  thS  deSartment  responsible  fo?the  SSnis- 
tration  of  such  property,  and  "when  the  board  of  supervisors  bv 
ordinance,  may  authorize  such  sale  and  determine  that  the  oublic 

such^le0"  ?hr^lty,deman?^  °r  Wil1  n0t  be  inconvenienc-eS  by 
Korafsal'nf  t   Rectory  of  property  shall  make  a  preliminary 
appraisal  of  its  value,  and  then  advertise  the  proposed  sale. 
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While  the  resolution  could  legally  provide  that  Parcel 
"B"  shall  not  be  sold  for  ten  years,  there  would  be  nothing  to 
prevent  the  Board  of  Supervisors  from  repealing  that  provision 
by  an  ordinance  enacted  under  Charter  §92  authorizing  the  sale 
of  the  property  at  any  time  after  its  acquisition. 

Otherwise  stated, since  the  Board  of  Supervisors,  under 
Charter  §92,  controls  the  sale  of  all  real  property  of  the  City 
anyway,  it  would  seem  to  be  an  idle  act  for  the  Board  to  provide 
that  the  property  shall  not  be  sold  for  ten  years,  because  the 
Board  could  not  by  such  a  provision  tie  its  own  hands,  that  is, 
could  not  abrogate  the  authority  which  Charter  §92  gives  to  the 
Board  to  authorize,  by  ordinance,  the  sale  of  real  property  at 
any  time  after  its  acquisition. 

CONCLUSION 


It  is  therefore  my  opinion  that,  in  the  case  of  either 
a  sale  or  lease  of  Parcel  "B",  a  provision  in  the  resolution  for- 
bidding any  disposition  of  the  property  in  less  than  ten  years 
would  have  no  practical  or  legal  effect. 

If  the  Public  Utilities  Commission  decided  that  it 
wished  to  lease  the  property  in  less  than  ten  years,  the  provi- 
sion would  not  prevent  it  from  doing  so. 

And  if  the  Board  of  Supervisors,  by  ordinance  under 
Charter  §92,  decided  to  authorize  the  sale  of  the  land  in  less 
than  ten  years  from  its  acquisition,  the  provision  would  not 
prevent  the  Board  from  passing  such  an  ordinance. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Finance  Committee 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


GEB/JEB 


NO.  1563-A 


August  25,  1961 


Miss  Agnes  Busjaeger 

2545  Turk  Street 

San  Francisco,  California 


Re:   Health  Service  System 
Teachers'  Retirement 


Dear  Miss  Busjaeger: 

I  have  your  recent  letter  regarding  continuation 
in  the  Health  Service  System,  on  the  part  of  teachers, 
after  retirement. 

I  am  not  sure  from  the  contents  of  your  letter 
what  your  status  in  the  System  is  at  present.  However, 
it  would  appear  that  you  resigned  from  the  City  Retire- 
ment System  and  withdrew  your  money  from  that  system  to 
enable  you  to  take  advantage  of  the  higher  retirement 
benefits  available  to  teachers  under  the  State  Retirement 
Plan. 

If  this  is  the  situation,  it  is  unfortunate,  but 
you  do  not  qualify  as  a  retired  member  of  the  Health 
Service  System  unless  you  complied  with  Section  17^.1.o 
of  the  Charter,  which  defines  retired  members,  insofar 
as  it  applies  to  teachers,  as: 

"...  resigned  teachers  and  employees 
of  the  school  district  whose  resignations 
occur  after  June  15,  1955,  and  within  thirty 
days  immediately  prior  to  the  date  on  which, 
but  for  their  resignations,  they  would  have 
become  retired  members  of  the  said  retirement 
system.  '.    '.    T71     (Referring  to  the  San 
Francisco  City  and  County  Employees'  Retire- 
ment System. )   Emphasis  is  added. 
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Pursuant  to  this  section,  you  would  not  qualify  as 
a  retired  employee  of  the  City  and  County  of  San  Francisco, 
and  thereby  be  entitled  to  a  retired  employee's  rate, 
unless  your  resignation  occurred  after  June  15  >  1955  and 
your  resignation  occurred  within  30  days  from  the  date  at 
which  you  would  normally  have  been  entitled  to  retire. 

If  you  retire  at  an  earlier  time,  and  elect  to 
withdraw  your  money  from  the  Retirement  System,  you  are  not 
a  "retired"  employee  within  the  meaning  of  Charter  Section 
172.1.6.   This  means  you  can  continue  on  in  the  System  as 
a  "resigned  employee.   However,  the  City  cannot  make  match- 
ing contributions  on  your  behalf  as  a  retired  member.   The 
rates  for  "resigned  employees"  are,  unfortunately,  higher 
because  no  matching  contribution  can  be  made  for  a  resigned 
employee,  but  only  for  active  and  retired  employees  under 
Charter  Section  172.1.11. 

It  would  require  a  Charter  amendment  to  change  any 
of  the  above-mentioned  sections,  and  such  changes  could  not 
be  done  by  an  opinion  of  this  office  or  a  simple  change  in 
the  Health  Service  System  rules. 

I  hope  that  this  clarifies  the  situation  for  you. 
However,  should  you  require  any  additional  information, 
please  do  not  hesitate  to  call  upon  me. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


No.  156J-B 
Teptember  7,  1961 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco  2,  California 

Re:   Lien  on  Property  of  Mrs.  Anna  C.  Keuten 
Your  File  No.  3-61 

Dear  Mr.  Dolan: 

You  have  requested  the  advice  of  this  office  regarding 
release  of  a  lien  filed  by  the  Health  Department  against  property 
owned  by  Mrs.  Anna  C.  Heuten  to  secure  costs  of  medical  aid 
granted  to  her  late  husband,  John  B.  Heuten.   Accordingly,  I  have 
examined  the  Health  Department's  records  of  the  matter  and  I  have 
also  discussed  with  Mrs.  Heuten' s  attorney,  Nicholas  J.  Barbarotto, 
a  possible  adjustment  of  this  claim. 

I  believe  that  it  would  be  best  to  compromise  and  settle 
on  the  basis  of  one-half  of  the  total  costs  of  medical  care  and 
hospitalization  granted  to  Mr. Heuten,  to  be  paid  by  Mrs.  Heuten 
as  her  share,  and  the  City  and  County  of  San  Francisco  to  assume 
the  remaining  half.   The  full  amount  due  for  aid  given  to  Mrs. 
Heuten  herself  is  conceded  to  be  owed  by  Mrs.  Heuten.   A  total 
amount  of  $1,737.30  was  expended  for  care  of  John  B.  Heuten; 
one-half  of  this  sum  would  be  $363.65.   That  latter  amount, 
together  with  the  sum  of  $1,107.15  owing  for  care  given  to  Mrs. 
Heuten,  brings  the  total  for  which  settlement  is  suggested  to 
$1,975.80.   It  is  my  recommendation  that  the  lien  against  Mrs. 
Heuten1 s  property  be  released  upon  payment  of  the  adjusted  sum, 
and  that  no  further  action  be  taken  in  the  matter.   I  have  come 
to  this  conclusion  because  of  the  following  circumstances: 
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The  situation  presents  more  factual  issues  than  questions 
of  law.  An  example  of  this  lies  in  Mrs.  Heuten's  statement  that 
she  was  "separated''  from  her  husband  at  the  time  he  received 
medical  care,  although  the  record  indicates  that  she  voluntarily 
left  him  during  his  illness.  In  addition,  the  problem  of  deter- 
mining the  facts  is  a  difficult  one  because  Mrs.  Heuten  now  re- 
sides in  Los  Angeles  County  and  requires  fulltime  nursing  care, 
and  of  course  Mr.  Heuten  is  dead. 

The  few  facts  which  seem  to  emerge  from  the  record  are 
these: 

Mr.  John  B.  Heuten,  an  aged  indigent  residing  with  his 
wife,  Anna  C.  Heuten,  at  331  Bartlett  Street,  San  Francisco, 
was  first  admitted  to  San  Francisco  General  Hospital  in  June, 
1954,  at  which  time  he  executed  an  "Agreement  to  Reimburse" 
form;  he  was  readmitted  to  the  hospital  in  November,  1956,  for 
a  period  of  seven  days.  On  February  5,  1957,  a  letter  signed 
by  Thomas  V.  Griffin,  Director  of  Admissions  at  San  Francisco 
Hospital,  was  sent  to  Mr.  Heuten  at  the  Bartlett  Street  address, 
informing  him  that  records  relating  to  his  "recent  admission" 
were  not  completed  and  asking  that  he  communicate  with  a  Mrs. 
Burke,  identified  as  a  Medical  Social  Worker. 

On  February  11,  1957,  Mrs.  Heuten  wrote  to  Mrs.  Burke 
requesting  a  bill  for  Mr.  Heuten's  care  from  "11  Nov.  to  15  Nov. 
1956  --  in  Ward  92."  (sic)  Mrs.  Heuten  wrote  to  Mrs.  Burke 
again  on  February  14,  1957,  saying  she  had  been  advised  by  the 
"Welfare  Office"  to  declare  both  "Welfare  and  Social  Security 
income."  On  that  same  date  Mrs.  Heuten  executed  an  "Agreement 
to  Reimburse"  form,  witnessed  by  Mrs.  Burke. 

On  February  25,  1957,  Mr.  Griffin  wrote  to  Mrs.  Heuten, 
acknowledged  her  letter  of  February  11  and  informed  her  that  "the 
bill  would  be  $181.23"  for  the  seven  days  her  husband  had  been 
hospitalized  during  the  previous  November.   He  advised  her  "to 
record  the  lien  that  was  signed  by  your  husband,  rather  than 
having  you  burdened  with  paying  such  a  bill  .  .  .  ."  and  asked 
heir  to  let  him  know  if  she  approved  recording  the  lien.  Mrs. 
Heuten  wrote  to  Mrs.  Burke  on  March  3  (apparently  in  answer  to 
Mr.  Griffin's  letter),  referred  to  the  amount  of  "$131.23  for 
7  days,"  and  said  that  her  husband  denied  .'signing  anything  but 
"I  have  trust  in  you  who  has  to  write  the  trutljr,  so  I  approve 
recording  of  the  lien."  On  April  13,  1957,  the  Department  of 
Public  Health  filed  a  lien  against  property  at  331  Bartlett 
Street,  the  lien  fcrm  covering  aid  granted  or  to  be  granted 
the  owner  of  the  property. 


Mr.  R.  J.  Dolan  3  September  7,  1961 

The  record  picks  up  in  1959,  when  Mr.  Heuten,  still 
residing  at  331  Bartlett  Street  and  naming  Anna  Heuten  as  his 
wife,  was  treated  at  San  Francisco  Hospital;  he  was  hospital- 
ized again  in  I960,  giving  the  same  statistical  information 
at  the  time  he  was  admitted.  At  the  time  of  his  final  hos- 
pitalization (from  January  27,  1961  until  his  death  on  March 
25  of  this  year)  he  was  still  living  at  331  Bartlett  Street  and 
Mrs.  Heuten1 s  address  was  given  as  "Whittaker  (sic),  California" 
but  his  marital  status  was  given  as  "married." 

Another  question  of  fact  relates  to  Mrs.  Heuten' s  agree- 
ment to  reimburse  the  City  and  County  for  Mr.  Heuten' s  care. 
It  seems  reasonable  to  assume,  from  the  circumstances  and  the 
correspondence  with  the  hospital  staff  during  February  and  March 
of  1957,  that  Mrs.  Heuten  did  intend  the  Agreement  to  Reimburse 
signed  by  her  at  that  time,  and  the  lien  recorded  against  her 
property  immediately  thereafter  as  a  result  of  such  signed 
agreement,  to  apply  to  costs  of  her  husband's  care.  On  the  other 
hand,  the  printed  Agreement  form  relates  only  to  aid  granted 
the  signatory,  and  the  form  signed  by  Mrs.  Heuten  on  February  14, 
1957,  who  did  not  receive  the  aid,  was  not  by  its  terms  extended 
to  aid  given  her  husband. 

Ordinarily,  a  wife  must  support  her  husband,  when  he 
has  not  deserted  her,  out  of  her  separate  property  when  he  has 
no  separate  property  and  there  is  no  community  property,  and 
he  is  unable,  from  infirmity,  to  support  himself.   There  are  some 
exceptions  to  this  rule,  but  it  is  clear  that  where  the  wife  has 
herself  incurred  the  indebtedness,  or  expressly  assumed  liability 
for  services  rendered  to  her  husband,  her  separate  property  is 
liable  because  it  is  her  debt,  and  not  his.   Unfortunately,  in 
this  case,  we  do  not  have  a  clear  understanding  of  the  facts 
necessary  to  support  our  legal  position.  Mrs.  Heuten,  through 
her  attorney,  now  disclaims  any  intent  to  assume  liability  for 
Mr.  Heuten 's  medical  and  hospitalization  costs,  and  further 
claims  she  was  "separated"  from  him  at  the  time  he  received  most 
of  such  services.  We  do  not  know  why  she  left  her  home  in  San 
Francisco,  while  her  husband  continued  to  reside  at  the  home 
at  331  Bartlett  Street  until  his  last  illness,  and  removed  her- 
self to  the  home  of  a  niece  in  Whit tier,  California.   She  is 
now  an  aged  indigent  resident  of  Los  Angeles  County. 

Because  of  the  divergent  aspects  of  this  matter,  and  the 
difficulty  in  ascertaining  the  true  facts  here  involved,  I  am  of 
the  opinion  that  adjustment  of  the  claim  and  settlement  as  indi- 
cated above  is  advisable. 

Yours  truly, 


PJD/jeb 


DION  R.  HOLM 
City  Attorney 


OPINION  NO,  1564 
September  11,  1961 


LEGALITY  OF  TRAILER  RENTAL  AND  SALE  OP  GENERAL 
MERCHANDISE  AT  GASOLINE  SUPPLY  STATIONS 


Your  request  for  an  opinion  is  as  follows 

REQUEST 


"For  some  time  certain  gasoline  supply 
stations  have  been  engaging  in  the  practice 
of  storing  trailers  for  hire  on  a  rental 
basis  on  the  premises  of  the  gasoline  supply 
stations  for  which  permits  have  been  issued 
by  this  department  under  Part  III  of  the 
Municipal  Code.   In  some  instances  permits 
for  automobile  parking  stations  are  issued 
for  the  same  premises  where  parking  functions, 
consistent  with  the  law,  are  practiced.    In 
the  issuance  of  either  or  both  permits  the 
guide  lines  are  established  by  Articles  10  and 
13  of  the  Fire  Code. 

"I  can  find  nothing  in  the  Municipal  Code, 
Part  III,  or  in  the  Fire  Code  Articles  10  or  13 
which  clearly  establishes  such  practice  as  either 
permissible  or  deniable. 

"Article  10,  Section  336,  of  the  Fire  Code 
enumerates  'services  permitted'  which  does  not 
include  trailer  rental.   At  the  same  time  the 
section  clearly  was  designed  to  govern  services 
as  they  relate  to  motor  propelled  vehicles  which 
is  not  applicable  to  trailers. 

"There  is  one  further  reference  in  Part  III 
of  the  Municipal  Code,  though  admittedly  remote, 
which  places  the  permits  'For  the  operator  of 
vehicles  for  hire'  under  the  Police  Department 
(Art.  1,  Sec.  1,  (10)).   Whether  or  not  this  is 
applicable  I  cannot  say. 
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"Complaints  against  the  practice 
have  been  vociferously  sporadic  rather  than 
wide  spread.    I  have  always  viewed  the 
operations  as  being  of  a  business  nature, 
not  hazardous  in  scope,  and  somewhat  akin 
to  other  ventures  not  necessarily  permitted 
or  denied  under  law  such  as  dispensing 
machines,  tire  rentals,  chain  rentals,  etc. 

"My  concern  lies  not  in  the  volume  of 
complaint  but  rather  in  the  area  of  complaint 
for  which  guide  lines  are,  to  me,  absent. 

"Accordingly,  I  seek  your  opinion  on  the 
following  points: 

(1)  Is  the  storage  of  trailers  on  the 
premises  of  a  gasoline  supply  station, 
whether  or  not  for  hire  or  rental, 

a  permissible  practice? 

(2)  If  so,  is  a  permit  required? 

(3)  If  a  permit  is  required  who  issues 
such  a  permit? 

"I  should  like  to  add  to  my  original  re- 
quest your  opinion  of  additional  practices  being 
followed  such  as  the  installation  of  vending 
machines,  soft  drink  dispensers,  sale  of  general 
merchandise  and  the  pursuit  of  discount  house 
practices.   All  of  these  introduce  problems 
akin  to  the  nature  of  my  original  request." 


OPINION 


The  storage  and  rental  of  trailers  are  permissible  a; 
a  principal  use  under  the  City  Planning  Code  in  the  following 
districts : 

C-M  General  Commercial  Districts; 
M-l  Light  Industrial  Districts; 
M-2  Heavy  Industrial  Districts  . 

The  retailing  of  general  merchandise  is  permissible  as  a  princ: 
pal  use  under  the  City  Planning  Code  in  the  following  district; 
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C-l  Neighborhood  Shopping  Districts; 

C-2  Community  Business  Districts; 

C-3  Central  Business  Districts; 

C-M  General  Commercial  Districts; 

M-l  Light  Industrial  Districts; 

M-2  Heavy  Industrial  Districts. 


As  restricted  above,  these  businesses  (trailer  storage 
and  rental,  and  retailing  of  general  merchandise)  may  be  con- 
ducted on  premises  upon  which  a  gasoline  supply  station  is 
located,  and  the  carrying  on  of  such  businesses  on  such  premises 
does  not  require  the  issuance  of  any  permit  under  the  ordinances 
of  San  Francisco. 

At  a  gasoline  station  maintained  in  an  R  (residential) 
district  as  a  nonconforming  use,  trailer  storage  and  rental  and 
the  retailing  of  general  merchandise  are  not  permissible  unless 
such  businesses  were  legally  begun  under  earlier  City  Planning 
Code  regulations. 

The  retail  sale  of  general  merchandise,  which  includes 
merchandise  handled  under  your  expression  "pursuit  of  disccunt 
house  practices,"  must  conform  to  the  ordinances  of  the  Board  of 
Supervisors  for  each  of  the  above  districts.    For  example,  in  a 
C-l  district  a  general  merchandise  business  can  be  carried  on 
which  supplies  new  commodities  "primarily  to  residents  in  the 
immediate  vicinity."    (City  Planning  Code  Section  207.1(b)) 
Retail  businesses  in  C-2  districts  are  "not  limited  to  sales  .  . 
for  residents  in  the  immediate  vicinity."    (City  Planning  Code 
Section  203.1(b))  Retail  businesses  in  C-l  and  C-2  districts 
"shall  be  conducted  within  enclosed  buildings."    (City  Planning 
Code  Sections  207(a),  208(a))   And,  of  course,  none  of  these 
businesses  can  be  conducted  in  a  manner  which  would  violate  any 
other  law,  or  which  would  constitute  a  fire  hazard. 

Vending  machines  which  dispense  soft  drinks  are  quite 
commonly  located  on  the  outside  of  gas  station  buildings  in  San 
Francisco.    I  do  not  believe  that  it  was  the  intent  of  the 
Board  of  Supervisors  to  prohibit  this  practice. 

In  the  event  that  you  feel  that  a  violation  of  the 
Planning  Code  is  being  committed  on  any  premises  upon  which  a 
gasoline  supply  station  is  being  operated,  you  should  notify 
the  Zoning  Administrator  as  provided  in  Section  309(c)  of  the 
Planning  Code. 

I  am  aware  of  the  language  contained  in  Section  336 
of  the  Fire  Code  and  Section  102.4  of  the  Planning  Code.    It 
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is  my  opinion  that  the  Board  of  Supervisors  intended  these 
sections  to  regulate  the  amount  of  repairs  or  servicing  that 
can  be  performed  on  automobiles  at  gasoline  supply  stations 
and  to  prohibit  those  repairs  at  gasoline  supply  stations 
which  can  only  be  lawfully  performed  at  automobile  repair 
shops  and  garages  pursuant  to  Articles  9  and  11  of  the  Fire 
Code.    I  am  of  the  opinion  that  to  construe  this  language 
as  a  prohibition  against  other  uses  on  the  premises  of  a 
gasoline  supply  station  would  not  conform  to  the  intent  of 
the  Board  of  Supervisors. 

It  is  not  my  intent  in  this  opinion  to  give  a 
detailed  analysis  of  what  activities  may  be  carried  on  at 
a  particular  gasoline  supply  station.    If  you  have  ques- 
tions relating  to  activities  at  a  specific  gasoline  supply 
station,  I  will  be  happy  to  assist  you  in  their  solution. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   William  P.  Murray,  Chief 

San  Francisco  Fire  Department 

Room  2,  City  Hall 

San  Francisco  2,  California 


RAK/GEB 


OPINION  NO.  1565 
September  12,  1961 


SUBJECT:   RIGHT  OF  NONRESIDENT  ACCEPTING  POSITION  REQUIRING 
HIM  TO  ESTABLISH  RESIDENCE  WITHIN  ONE  YEAR  TO 
APPLY  FOR  PERMISSION  TO  LIVE  OUTSIDE  CITY  BEFORE 
ESTABLISHING  SUCH  RESIDENCE. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"If  a  person  takes  an  examination  for  a 
position  in  the  city  service,  the  announcement 
for  which  requires  that  if  he  is  a  non-resident, 
he  shall  establish  residence  in  San  Francisco 
within  a  prescribed  time  after  appointment,  may 
the  Retirement  Board  entertain  and  act  upon  his 
application  for  permission  to  live  outside  of 
the  City  and  County  of  San  Francisco,  if  such 
employee  has  not  first  complied  with  the  terms 
of  the  examination  announcement." 

OPINION 

Chapter  16,  Article  VII,  Sec.  16.103  of  the 
San  Francisco  Administrative  Code  provides  in  part  as 
follows: 

"Any  officer  or  employee,  except  elective 
officers,  may  apply  directly  to  the  retirement 
board,  without  any  prior  application  or  approval 
of  any  oFf  icer,  board  "or  commission,  for  author- 
ization to  live  outside  the  city  and  county  .  .  . 
The  retirement  board  is  hereby  granted  the  ex- 
clusive authority  to  permit  any  officer  or  em- 
ployee described  herein  to  live  outside  the  city 
and  county  if  on  the  basis  of  medical  and  any 
other  available  information  the  retirement  board 
believes  that  such  authorization  should  be  granted 
on  account  of  the  ill  health  of  such  officer  or 
employee  or  the  ill  health  of  a  member  of  the 
immediate  family  of  such  officer  or  employee." 
f Emphasis  added.] 

The  Retirement  System  is  vested  with  the  exclusive 
authority  to  waive  the  residence  requirement  for  an  individ- 
ual upon  the  basis  set  forth  in  Section  16.103  of  the 
Administrative  Code.  There  is  no  limitation  in  Section 
16.103  as  to  when  an  employee  may  file  an  application  with 
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the  Retirement  Board.   The  section  is  quite  specific  in 
extending  to  all  employees  the  privilege  of  requesting  an 
authorization  to  live  outside  of  San  Francisco. 

When  the  residence  requirement  is  waived  by  the 
Board  of  Supervisors  under  authority  of  Charter  Section  7 
and  Section  16.100  of  the  Administrative  Code,  the  waiver 
is  based  upon  the  needs  of  the  City  Service  in  order  to 
obtain  qualified  applicants  for  a  city  position.   In  the 
instant  case,  this  waiver  was  included  as  part  of  the 
official  announcement  of  the  Civil  Service  Commission. 

Announcement  is  defined  as  follows: 

"Act  of  announcing;  also  that  which  is 
announced  or  serves  for  announcing;  a 
proclamation;  public  notification,  or 
advertisement;  a  declaration."   (Webster's 
International  Dictionary,  2nd  Edition.) 

The  Civil  Service  Commission  thus  was  advertising 
for  prospective  applicants  and  notifying  them  of  the  quali- 
fications necessary  for  a  particular  position  and  also  in- 
forming a  nonresident  of  San  Francisco  that  he  was  eligible 
to  apply. 

The  announcement  language  of  which  you  speak  is 
a  condensation  of  Section  16.99  of  the  Administrative  Code 
quoted  in  part  as  follows: 

"...  provided,  however,  that  persons 
appointed  to  offices  or  employments  for 
which  the  residence  requirement  of  section 
l6.9o  of  this  Code  has  been  waived  by  the 
Board  of  Supervisors  pursuant  to  section 
16.100  of  this  Code,  or  as  members  of  the 
uniformed  force  of  the  police  department 
shall  become  residents  of  the  city  and  county: 
(a)  If  the  position  is  subject  to  civil  ser- 
vice examination  within  six  months  after  com- 
pletion of  the  probationary  period  prescribed 
by  the  Charter;  (b)  if  the  position  is  not 
subject  to  civil  service  examination,  within 
one  year  after  appointment  thereto,  and  shall 
continue  to  be  residents  during  the  incumbency 
of  their  office  or  period  of  their  employment  .  . 
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Nowhere  in  this  section  does  it  state  that  a 
person  must  reside  in  San  Francisco  before  he  applies  for 
authority  to  live  outside  the  city  and  county. 

In  Denton  v.  City  and  County  of  Sen  Francisco, 
119  C.A.  2d  3S97375";""25'0~PT"2d"  83  the  court  held  that  a 
person  living  outside  of  San  Francisco  under  authority  of 
Section  125  of  the  Charter  could  apply  for  the  necessary 
authorisation  permitting  the  person  to  reside  outside  of 
San  Francisco  because  of  his  wife's  ill  health. 

The  court  stated: 

"It  may  be  conceded  that  when  respondent 
ceased  to  work  outside  the  city  and  county 
limits  the  privilege  of  living  outside  those 
limits  conferred  by  section  125  ceased.   Cer- 
tainly he  then  had  a  reasonable  time  to  comply 
with  the  provisions  of  section  7  and  either 
acquire  a  residence  in  San  Francisco  or  obtain 
the  necessary  authorization  of  the  director  of 
health  which  would  entitle  him  to  live  outside 
those  limits." 

By  analogy  we  can  apply  this  language  to  the 
sections  involved  in  this  opinion.   It  would  be  an  absurdity 
in  the  law  to  require  a  person  to  move  into  San  Francisco  in 
order  to  apply  for  permission  to  live  outside  of  the  city  and 
county.   There  is  no  express  language  requiring  such  an  in- 
terpretation.  The  announcement  of  the  position  is  an  ad- 
vertisement setting  forth  the  basic  qualifications  of  the 
position  and  does  not  control  the  procedural  requirement  set 
forth  in  Section  16.103. 

Therefore,  it  is  my  opinion  that  the  Retirement 
Board  may  entertain  and  act  upon  an  application  for  per- 
mission to  live  outside  the  City  and  County  of  San  Fran- 
cisco by  an  employee  who  is  residing  out  of  San   Francisco 
under  a  waiver  of  residence  as  provided  for  in  Section  16.100 
of  the  Administrative  Crde. 

You  are  advised  accordingly. 

Respectfully  submitted, 

To:  Mr.  Daniel  Mattrocce, 
Secretary,  Retirement 

Board  DION  R.  HOLM 

S.F.  City  and  County         City  Attorney 

Employees'  Retirement 

System 
93  Grove  St.  San  Francisco  2 

RAK/NSW 


OPINION  NO.  1566 
September  20,  1961 


SUBJECT:   RESIDENTIAL  REQUIREMENTS  FOR  CANDIDACY  FOR  ELECTIVE 
OFFICE  UNDER  CHARTER  SECTION  7 


Dear  Sir: 


Your  request  for  an  opinion  is  as   follows: 


REQUEST 

"It  has  been  the  interpretation  of  this  office 
that  Charter  Section  7  requires  that  a  candidate 
for  elective  office  shall  have  been  a  resident 
of  the  City  and  County  for  a  period  of  at  least 
five  years  and  an  elector  thereof  for  at  least 
one  year,  and  that  both  periods  shall  be  immedi- 
ately prior  to  time  of  his  taking  office. 

"Mr.  Robert  0.  Jones,  a  metal  lather,  has  filed 
a  Declaration  of  Candidacy  and  claims  that  he 
meets  the  Charter  requirement  on  residence. 
Mr.  Jonas  states  that  he  has  resided  in  San  Fran- 
cisco over  the  following  periods: 

1925  to  1932  1947  to  1949   1953  to  1954   1958  to 

date 

"Mr.  Jones  further  states  that  his  work  takes  him 
out  of  the  City  and  that  he  did  not  establish  a 
legal  voting  residence  elsewhere  between  1954  and 
1958.  Mr.  Jones  further  contends  that  the  words 
' immediately  prior'  as  used  in  Section  7  apply 
only  to  the  one  year  as  an  elector  and  not  to  the 
five  years  total  residence. 

"vJould  you  kindly  give  me  your  opinion  on  the 
following  questions: 

(1)  Does  the  phrase  'immediately  prioi' 
as  used  in  Charter  Section  7  apply  to 
the  five  year  residence  as  well  as  to 
the  one  year  as  an  elector? 

(2)  tfould  Mr.  Jones' residence  date  from 
1958  or  from  1953  if  he  did  not 
establish  voting  residence  elsewhere 
during  the  period  1954  to  1958? 

''In  view  of  the  very  short  time  available  to  complete 
the  nomination  process,  I  would  appreciate  an 
immediate  interpretation  of  this  section  as  it 
applies  to  this  would  be  candidate.  ' 
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Charter  section  7  to  which  you  refer  reads: 

"Section  7.   No  person  shall  be  a  candidate 
for  any  elective  office,  nor  shall  be  appointed 
as  a  member  of  any  board  or  commission  unless  he 
shall  have  been  a  resident  of  the  city  and  county 
for  a  period  of  at  least  five  years  and  an  elector 
thereof  for  at  least  one  year  immediately  prior  to 
the  time  of  his  taking,  off  ice, unless  otherwise 
specifically  provided  in  this  charter,  and  every 
elected  officer  and  member  of  any  board  or  commission 
shall  continue  to  be  a  resident  of  the  city  and 
county  during  incumbency  of  office,  and  upon  ceasing 
to  be  such  resident,  shall  be  removed  from  office. 

''Except  for  those  offices  and  positions  and 
officers  and  employees  specifically  provided  for 
in  this  section  and  other  sections  of  the  charter, 
the  residential  qualifications  and  requirements  for 
all  officers  and  employees  and  all  offices  and 
positions  in  the  city  and  county  service  shall  be  as 
provided  by  ordinance  of  the  board  of  supervisors. 

"All  officers  and  employees  of  the  city  and 
county  shall  be  citizens  of  the  United  States.'' 
(St.  1959,  Reg.  Sess.  1958,  p.  55)   (Emphasis  added.) 

OPINION 

Answer  to  question  1: 

It  is  my  opinion  that  the  phrase  "immediately  prior  to 
the  time  of  his  taking  office"  qualifies  both  the  requirement  for 
five  years'  residence  and  the  requirement  of  one  year  as  an  elector. 

"When  several  words  are  followed  by  a  clause  which  is 
applicable  as  much  to  the  first  and  other  words  as  to  the  last,  the 
natural  construction  of  the  language  demands  that  the  clause  be 
read  as  applicable  to  all."   (Porto  Rico  Ry.  etc.  Co.  v.  Mor, 
253  U.S.  345,  348;  Wholesale  T.  Dealers  v.  National  Etc.  Co., 
11  Cal.  2d  634,  659;  cf.  People  v.  Sassovich,  29  Cal.  480,  483; 
Golden  &  Co.  v.  Justice  Court,  23  Cal.  App.  778,  791-792.) 

The  particular  language  in  question  has  been  contained  in 
section  7  since  the  adoption  of  the  Charter  in  1931.  (St.  1931, 
p.  2973  at  p.  2981.)   You  state  that  it  has  been  the  interpretation 
of  the  Registrar's  Office  that  the  qualifying  phrase  applies  to 
both  requirements.   In  these  circumstances  it  is  well  settled  that 
"A  contemporaneous  construction  by  the  officers  upon  whom  was 
imposed  the  duty  of  executing  those  statutes  is  entitled  to  great 
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weight;  and  since  it  is  not  clear  that  that  construction  was 
erroneous,  it  ought  not  now  to  be  overturned."   (Riley  v.  Forbes. 
193  Cal.  740,  745;  Dairy  Belle  Farms  v.  Brock.  97  C.A.  2d  146, 
153.)   "The  contemporaneous  administrative  construction  of  the 
enactment  by  those  charged  with  its  enforcement  and  interpretation 
is  entitled  to  great  weight,  and  courts  generally  will  not  depart 
from  such  interpretation  unless  it  is  clearly  erroneous  or  unauthor- 
ized.1'  (Richfield  Oil  Corp.  v.  Crawford.  39  Cal.  2d  729,  736; 
United  States  Etc.  Corp.  v.  Western  Union  T.  Co..  275  U.S.  415, 
417-418.) 

In  view  of  the  rule  quoted  from  Porto  Rico  Ry.  Co.  v.  Mor, 
above,  it  cannot  be  said  that  the  interpretation  of  the  Registrar's 
Office  is  "clearly'1  erroneous.  Hence  that  interpretation  must 
prevail. 

Answer  to  Question  2: 

From  the  facts  given  in  your  letter  I  am  unable  to  express 
an  opinion  as  to  whether  Mr.  Jones  residence  would  date  from  1958 
or  from  1953  if  he  did  not  establish  a  voting  residence  elsewhere 
during  the  period  1954  to  1958.  Residence  is  a  question  of  act  and 
intent.   To  arrive  at  a  proper  conclusion  all  facts  must  be  known. 
And  in  arriving  at  a  proper  conclusion,  the  credibility  of  witnesses 
may  be  an  important  factor. 

In  Ballf  v.  Public  Welfare  Department.  151  C.A.  2d  784, 
788,  it  is  stated: 

'Truly,  as  petitioner  says,  residence  is 
primarily  a  matter  of  intent.   He  claims  he  never 
intended  to  cease  to  be  a  resident  of  San  Francisco. 
In  determining  residence,  however,  the  courts  look 
to  a  person's  actions  as  well  as  to  his  statement  of 
intent.   One  of  the  important  acts  to  be  considered 
is  where  he  has  registered  to  vote.   /Jhile  not 
conclusive  of  the  question,  his  registration  is  of 
considerable  importance.  (See  Gallagher  v.  United 
States.   66  F.  Supp.  743,  744,  holding  that  'voting' 
is  important  evidence  on  the  issue  of  'domicile'  but 
not  necessarily  decisive.)   .  .  .   Petitioner's  change 
of  registration  and  his  lack  of  a  domicile  or  mailing 
address  in  San  Francisco  constitute  substantial  sup- 
port for  the  court's  finding  and  that  of  the  director 
(of  public  welfare)  that  petitioner  is  not  and  did 
not  continue  to  be  a  resident  of  San  Francisco  within 
the  meaning  of  section  7." 
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Between  1933  and  1958  Charter  section  7  defined  resident 
as  follows  : 

"A  'resident'  within  the  intent  and  purpose 
of  this  section,  means  one  who  actually  lives 
within  the  City  and  County  and  maintains  an  abode 
therein,  where  such  resident  with  his  family,  if 
any,  customarily  spends  the  night,  provided,  how- 
ever, that  residence  outside  the  confines  of  the 
City  and  County  for  a  period  not  to  exceed  three 
months  in  any  calendar  year,  or  absence  of  a  resi- 
dent from  the  City  and  County  upon  any  bona  fide  jour 
journey,  whether  for  business  or  pleasure  and  for 
whatever  length  of  time,  or  absence  of  a  resident 
while  in  the  performance  of  any  duties  as  an 
elected  or  appointed  official  or  employee  of  the 
State  of  California  or  the  Government  of  the  United 
States,  shall  not  be  within  the  contemplation  of 
this  section.*'   (St.  1933,  pp.  2806-2807;  St.  1951, 
pp.  4239-4240;  St.  1953,  pp.  209-211.) 

But  in  1958  (St.  1959,  Reg.  Sess.  1958,  p.  55)  this  definition, 
along  with  other  matters,  was  deleted  from  the  section. 

It  is  possible  that,  in  a  judicial  proceeding,  Mr.  Jones 
could  elicit  facts  which  would  convince  a  court  that  he  has  been  a 
resident  of  the  City  since  1953.   The  fact  he  did  not  register  to 
vote  elsewhere  is  not  without  significance.  (Ballf  v.  Public  Welfare 
Department ,  supra . ) 

The  right  to  hold  public  office  is  one  of  the  most  valuable 
valuable  rights  of  citizenship.   (Carter  v.  Com,  on  Qualifications, 
14  Cal.  2d  179,  183;  36  Ops.  Cal.  Atty  Gen.  261,  265.) 

Weither  your  office  nor  mine  possesses  all  of  the  facts 
necessary  to  determine  whether  Mr.  Jones  had  the  requisite  intent 
to  qualify  him  as  a  resident  during  the  years  1955  to  1957  when  he 
lived  outside  San  Francisco.   During  approximately  the  last  nine 
years  (1953  to  1961)  Mr.  Jones  has  evidently  lived  in  San  Francisco 
for  all  but  approximately  three  years  (1955-1957) . 

Mr.  Jones  has  filed  his  Declaration  of  Candidacy.   The 
residence  question  is  not  one  which  can  be  decided  on  the  incomplete 
information  at  hand.   Mr.  Jones,  in  apparent  good  faith,  claims  to 
have  been  a  resident  since  1953.   He  did  not  register  to  vote 
elsewhere.   In  view  of  all  the  circumstances  it  is  my  opinion  that 
you  should  do  everything  necessary  to  see  that  his  name  appears 
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upon  the  ballot  as  a  candidate,  even  though  I  am  unable  to  give 
a  categorical  answer  to  your  second  question. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Charles  A.  Rogers 
Registrar  of  Voters 
167  City  Hall 
San  Francisco  2,  California 

GEB/WFB 


OPINION  NO.  1567 
September  22,1961 


SUBJECT:   USE  OF  PORTION  OF  LAGUNA  HONDA  HOME  AREA  FOR 

ACQUISITION  AND  DEVELOPMENT  OF  LOW-RENT  HOUSING 
PROJECT;   LEGALITY  OF 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"By  San  Fx-ancisco  Housing  Authority  Resolution 
No.  1308,  the  Local  Authority  on  May  9,    1961 
selected  a  site  of  approximately  1.14  acres 
adjacent  to  the  Laguna  Honda  Home  as  a  low-rent 
housing  project  for  the  elderly.  The  property 
selected  is  owned  by  the  City  and  County  of 
San  Francisco. 

"By  Resolution  No.  468-61,  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco, 
on  July  14,  1961,  approved  said  site  and  project, 
and  the  action  was  further  approved  by  the  Mayor 
on  July  31,  1961. 

"Negotiations  have  been  initiated  with  Philip 
Rezos,  City  Director  of  Property,  to  finalize 
a  transfer  of  the  property  in  question  from 
the  City  to  the  Housing  Authority.   Certain 
preliminary  matters  must  be  disposed  of  mean- 
while. The  Local  Authority  receives  no  funds 
from  the  Public  Housing  Administration  (Federal) 
for  any  purpose,  including  preliminary  title 
reports,  until  such  time  as  the  Public  Housing 
Administration  tentatively  approves  the  site 
and  project.   At  this  time,  Public  Housing 
Administration  has  withheld  approval  pending 
receipt  of  an  opinion  from  your  office  as  follows: 

"'Receipt  of  written  assurance  in  the  form 
of  an  opinion  by  the  City  Attorney  that  the 
use  of  any  portion  of  the  Laguna  Honda  Home 
area  for  the  acquisition  and  development 
thereon  of  a  low-rent  housing  project  is 
legally  permitted  and  authorized  under  the 
Charter  of  the  City  and  County  or  State 
Law,  and  further,  that  no  restrictions  as 
to  such  use  is  or  are  contained  in  the 
original  acquisition  of  the  property  by 
the  City.'" 
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OPINION 


The  powers  and  duties  of  a  city  council  or  other 
local  governing  body,  as  well  as  those  of  a  housing  authority, 
with  respect  to  the  proposal,  planning,  development,  location, 
and  construction  of  slum  clearance  and  low-rent  housing  pro- 
jects, derive  from  the  State  Housing  Authorities  Law  (Health 
and  Safety  Code  Section  34200  et  seq. )  and  the  State  Housing 
Cooperation  Law  (Health  and  Safety  Code  Section  34500  et  seq.) 
and  not  from  local  law  or  other  State  lav;.   (Kleiber  v.  City 
and  County  of  San  Francisco,   18  Cal.  2d  fl8;   Housing 
Authority  v.  Superior  CourT7  35  Cal.  2d  550.) 

Accordingly,  State  law,  rather  than  local  law,  con- 
trollingthe  instant  situation.  With  respect  to  the  use  of 
property  for  a  low-rent  housing  project,  Health  and  Safety 
Code,  Section  34326  provides  as  follows: 

"All  housing  projects  are  subject  to  the 
planning,  zoning,  sanitary,  and  building  laws, 
ordinances,  and  regulations  applicable  to  the 
locality  in  which  the  housing  project  is  situ- 
ated.  In  the  planning  and  location  of  any 
housing  project,  an  authority  shall  take  into 
consideration  the  relationship  of  the  project 
to  any  larger  plan  or  long-range  program  for  the 
development  of  the  area  in  which  it  functions." 

At  the  present  time  the  Laguna  Honda  Home  area  is 
classified  R-l,  i.e., as  a  one-family  residential  district. 
(City  Planning  Code,  Section  104,  Part  II,  Chap.  II,  San 
Francisco  Municipal  Code.) 

The  principal  uses  for  dwelling  purposes  permitted 
in  R-l  districts  are  as  follows:   (l)  one-family  detached 
dwelling;   (2)   one-family  row-type  dwelling;   (3)  a  two- 
family  dwelling  provided  that  the  second  dive  1  ling  unit  has 
been  constructed  prior  to  the  effective  date  of  the  Planning 
Code  (May  2,  I960);   (4)   a  two-family  dwelling  if  located 
adjacent  to  or  opposite  a  C  (neighborhood  shopping)  or  M 
(industrial)  district.   Also  in  an  R-l  district  a  public 
building  or  use  of  a  non-industrial  character  is  permitted 
when  in  conformity  with  the  Master  Plan,  excluding  certain 
designated  structures  not  pertinent  herein.   (Sec.  201.1, 
City  Planning  Code.) 

Under  section  202.2  of  the  City  Planning  Code,  a 
Planned  Unit  Development,  as  regulated  in  section  304,  is 
permitted  in  an  R-l  district,  as  a  conditional  use.   Con- 
ditional uses  are  permitted  subject  to  the  prior  approval 
of  the  City  Planning  Commission. 
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Section  304(e)  provides  that  a  Planned  Unit 
Development  must  be  either:   (l)  a  Redevelopment  Project 
area,  or  (2)  an  area  of  at  least  three  (3)  acres  or  an 
area  bounded  on  all  sides  by  streets,  public  open  spaces 
or  the  boundary  lines  of  less  restrictive  districts. 

If  the  proposed  use  of  the  property  falls  within 
any  of  the  principal  uses  or  conditional  uses  set  forth 
hereinabove,  the  use  of  the  property  for  the  project  would 
be  legally  permitted,  subject  in  the  case  of  a  conditional 
use  to  the  approval  of  the  City  Planning  Commission. 

In  the  event  that  the  proposed  use  of  the  property 
is  not  presently  permitted  in  an  R-l  district,  a  reclassifi- 
cation of  the  site  would  be  necessary. 

If  the  project  contemplates  multiple  dwelling,  as 
distinguished  from  the  one  family  dwellings  permitted  in  R-l 
districts,  multiple  dwelling,  provided  that  not  more  than  3 
stories  are  occupied  as  living  quarters,  is  permitted  in  R-3 
districts;  and  multiple  dwelling,  where  more  than  three 
stories  are  occupied  as  living  quarters,  is  permitted  in  R-4 
districts.   (Sees.  204.1  (b)  and  205.1  (b),  City  Planning 
Code.)  Reclassification  to  R-3  or  R-4  would  therefore  be 
necessary,  depending  on  the  number  of  stories  to  be  occupied 
as  living  quarters. 

Under  the  provisions  of  the  State  Housing  Coopera- 
tion Law,  the  City  may  rezone  any  part  of  its  territory 
(Health  and  Safety  Code,  Section  34513)  for  the  purposes  of 
aiding  and  cooperating  in  the  planning,  undertaking,  con- 
structing or  operation  of  housing  projects  within  its  area. 
(Health  and  Safety  Code,  Section  34509.) 

In  Housing  Authority  v.  City  of  Los  Angeles,  33 
Cal.  2d  853>  it  was  held  that  after  the  City  of  Los  Angeles 
had  determined  the  need  for  a  housing  authority  to  function, 
had  given  approval  to  a  proposed  project,  and  had  entered 
into  a  cooperation  agreement  as  required  by  federal  law, 
(42  U.S.C.A.  Sec.  l4l5(7)(b))  there  is  nothing  left  to  be 
done  by  either  contracting  party  but  to  perform  administratively 
whatever  is  necessary  to  carry  the  agreement  into  effect  and 
the  city  may  not  thereafter  refuse  to  cooperate  or  decline  to 
exercise  its  power  to  effect  the  completion  of  the  project. 

In  the  instant  case  the  City  of  San  Francisco  has 
taken  the  initial  steps  set  forth  above,  i.e.,  it  has  de- 
termined the  need  for  a  housing  authority  to  function  and 
entered  into  a  cooperation  agreement  with  the  local  housing 
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authority  (Board  of  Supervisors  Resolution  No.  9268  (Series 
of  1939),  November  24,  1949),  and  it  has  given  its  approval 
to  the  proposed  Laguna  Honda  Home  area  project  (Board  of 
Supervisors  Resolution  No.  468-61,  July  24,  1961) 

Under  the  rule  of  the  Los  Angeles  case,  supra,  the 
City  is  therefore  obligated  to  rezone  the  property  to  permit 
the  proposed  use,  if  rezoning  is  necessary  to  effect  the  com- 
pletion of  the  project. 

Accordingly,  in  answer  to  the  first  part  of  your 
question,  it  is  my  opinion  that  the  use  of  any  portion  of 
the  Laguna  Honda  Home  area  for  the  acquisition  and  develop- 
ment of  a  low-rent  housing  project  is,  or  will  be,  permitted 
under  State  law  by  virtue  of  the  fact  that  (1)  if  the  pro- 
posed use  is  for  single  family  dwellings,  such  use  is  per- 
mitted under  the  present  R-l  zoning  classification  of  the 
area,  and  (2),  if  the  proposed  use  is  for  multiple  dwelling 
the  City  is  obligated  to  rezone  the  site  to  R-3  or  R-4,  as 
the  case  may  be,  to  permit  the  proposed  use. 

The  second  part  of  your  question  relating  to  any 
restrictions  on  the  use  of  the  property  contained  in  the 
original  acquisition  of  the  property  by  City  calls  for  a 
review  of  the  transactions  involved  in  City's  acquisition 
of  the  property.  The  records  of  the  City's  Director  of 
Property  relating  to  the  acquisition  of  the  Laguna  Honda  Home 
area  may  be  summarized  as  follows: 

On  August  5,  1866,  City  purchased  eighty  (80)  acres 
of  land,  thereafter  known  as  the  Almshouse  tract,  from 
Francois  L.  A,  Pioche  and  Levy  Parsons.   The  deed  is  recorded 
in  Liber  340  of  Deeds,  at  page  63. 

On  August  13,  1868,  City  exchanged  2.80  acres  of 
this  property  with  the  Spring  Valley  Water  Company,  and  re- 
ceived in  return  2.10  acres  of  Spring  Valley  property.   The 
deed  from  Spring  Valley  is  recorded  in  Liber  450  of  Deeds,  at 
page  182. 

On  July  7,    1913,  City  sold  23.01  acres  of  this  prop- 
erty to  Walter  H.  Liemert.   From  the  proceeds  of  the  sale  to 
Liemert  the  following  parcels  were  purchased: 

On  November  3,  1913,  City  purchased  8. 50  acres  from 
Forest  Hill  Realty  Company.   The  deed  is  recorded  in  Liber  777 
of  Deeds,  at  page  107. 

On  February  26,  1914,  City  purchased  29.39  acres 
from  Wells  Fargo  and  Company.  The  deed  is  recorded  in  Liber 
794  of  Deeds,  at  page  68. 
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I  have  reviewed  the  deeds  involved  in  the  foregoing 
transactions  and  I  find  that  no  restriction  on  the  use  of 
Laguna  Honda  Home  property , for  the  purpose  herein  is  contained 
in  the  original  acquisition  of  the  property  by  the  City. 

Accordingly,  it  is  my  opinion  that  there  is  nothing 
in  the  deeds  by  ivhich  the  Laguna  Honda  Home  area  was  origin- 
ally acquired  by  the  City  which  would  preclude  the  use  of  any 
portion  of  the  area  for  the  acquisition  and  development  thereon 
of  a  low-rent  housing  project  and  that  the  use  of  any  portion 
of  the  area  for  such  purposes  is  legally  permitted  under  the 
deeds  by  which  the  City  originally  acquired  the  property. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  John  W.  Beard,  Executive  Director 
San  Francisco  Housing  Authority 
440  Turk  Street 
San  Francisco  2,    California 


JJS/GEB 
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SUBJECT:   SECTION  27124,  STREETS  AND  HIGHWAYS  CODE: 
REMOVAL  OP  DIRECTOR,  GOLDEN  GATE  BRIDGE 
AND  HIGHWAY  DISTRICT J  REQUIREMENT  THAT 
REMOVAL  BE  "FOR  CAUSE." 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

"Supervisor  J.  Joseph  Sullivan  asks 
that  you  let  him  have  your  written  opinion 
in  response  to  the  following  question: 

"'For  what  cause  may  the  Board  of 
Supervisors  of  the  City  and  County  of  San 
Francisco  exercise  the  authority  to  remove 
said  City  and  County's  representatives  on 
the  Board  of  Directors  of  the  Golden  Gate 
Bridge  and  Highway  District? ' " 


OPINION 

The  basic  law  governing  the  subject  matter  of  your 
inquiry  is  found  in  Section  27124  of  the  Streets  and  Highways 
Code,  as  follows: 

"§27124.   Term  of  Office:   Removal. 
The  term  of  office  of  all  directors  shall 
be  four  years  from  and  after  their  appoint- 
ment and  until  the  appointment  and  qualification 
of  their  successors.   Any  director  may  be  removed 
for  cause  by  the  board  of  supervisors  appointing 
him,  if  notice  is  given  and  a  hearing  is  held 
upon  the  complaint  against  him." 

It  is  plain  that  the  section  in  question  contains  the 
traditional  procedural  requirements  for  removal  of  public  officers 
and  employees,  i.e.,  the  necessity  for  a  complaint,  notice  thereof 
to  the  affected  person,  and  a  hearing  wherein  such  person  may 
present  defenses  against  the  charges  therein  contained. 
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Following  observance  of  such  requirements,  the  affected 
director  "may  be  removed  for  cause"  by  the  Board  of  Supervisors. 
(Section  27124,  supra.) 

As  the  focal  point  of  your  inquiry,  you  ask  "for  what 
cause"  such  removal  may  be  made. 

It  is  firmly  established  that  such  removal  must  be 
based  upon  "legal  cause, "  and  will  be  illegal  if  merely  upon 
the  arbitrary  will,  whim  or  caprice  of  the  authority  in  whom 
the  removal  power  is  reposed  by  law.    (McKee  v.  Board  of 
Elections,  116  SW  (2)  1033  (Tenn.)i  Zurich,  etc.,  Insurance  Co. 
v.  Kinsler,  8l  Pac.  (2)  913  (Calif.);  Farish  v.  Young,  15b  Pac. 
545  (Ariz.);  Graves  v.  School  Committee,  12  NE  (2)  176  (Mass.); 
People  v.  Thompson,  94  N.Y.  451;  Berardi  v.  Rutter,  125  Atl.  (2) 
b77  (N.J.j. 

In  Board  of  Street  Commissioners  v.  Williams,  53  Atl. 
923  (Md.)  it  is  said  that  the  "cause"  for  removal  must  be  some- 
thing affecting  or  concerning  the  person's  ability  or  fitness 
to  perform  the  duties  imposed  upon  him,  "such  as  inefficiency, 
incompetency  or  other  kindred  disqualifications."   To  the  same 
general  principle,  it  has  been  stated  that  the  "cause"  must 
relate  to  and  affect  the  administration  of  the  office  occupied 
and  must  be  "restricted  to  something  of  a  substantial  nature 
directly  affecting  the  rights  and  interests  of  the  public." 
(Smith  v.  Board  of  Education,  94  SW  (2)  321  (Ky.)).   Errors  or 
mistaken  judgments  on  the  part  of  the  public  officer  will  not 
suffice,  standing  alone  and  without  proof  of  illegal  motives, 
to  constitute  "cause"  for  removal.    (Murtagh  v.  Maglia,  195 
N.Y.S.  (2)  900).   The  requirement  of  "cause"  implies  the  neces- 
sity for  a  determination  that  the  affected  public  officer  is 
unfit,  in  the  legal  sense,  to  occupy  the  office.    (Williams  v. 
Dent,  181  SW  (2)(29  Ark.);  State  v.  Welliver,  104  Pac.  (2)  IbV 
( Ne v . ) ;  Board  of  Street  Commissioners  v.  Williams,  supra;  State  v. 
Council  of  Duluth,  55  N.W.  118  (Minn.  fj~. 

To  summarize,  it  is  clear  that  an  unbroken  line  of 
authority  establishes  the  principle  that  removal  "for  cause" 
excludes  the  possibility  of  removal  upon  an  arbitrary  basis, 
or  upon  the  mere  basis  of  the  displeasure  or  disagreement  of 
the  removing  authority  with  the  actions  of  the  affected  officer. 
As  a  necessary  corollary  of  such  principle,  it  is  required,  to 
validate  removal,  that  the  affected  officer  be  shown  generally 
unfit  to  perform  the  duties  of  his  office  or  to  have  been  actuated 
In  decision  by  corrupt  motives.   Errors  in  judgment,  unaccompanied 
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by  general  unfitness  or  illegal  motives ,  are  not  sufficient  to 
constitute  the  statutory  (or  common  law)  "cause"  which  must  be 
present  in  order  to  legalize  a  removal. 

Accordingly,  you  are  advised  as  above  set  forth  with 
regard  to  the  general  question  asked,  i.e.,  "for  what  cause" 
may  the  Board  of  Supervisors  remove  San  Francisco's  representa- 
tives on  the  Board  of  Directors  of  the  Golden  Gate  Bridge  and 
Highway  District. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
235  City  Hall 
San  Francisco  2,  California 


WFB/BJW 
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SUBJECT:   REGULATION  OF  SECONDHAND  BOOKDEALERS 

Dear  Sir: 

You  request  an  opinion  as  to  whether  secondhand  book- 
dealers  must  follow  the  same  procedure  as  required  for  pawnbrokers 
under  Sections  1276,  1277,  1279  and  1230  of  the  Police  Code.   You 
further  request  an  opinion  as  to  whether  it  would  be  possible  to 
class  books  as  household  goods  as  that  term  is  used  in  Section  1276 
of  the  Police  Code,  thereby  making  the  aforementioned  sections  of 
the  Police  Code  inapplicable  to  secondhand  booksellers. 

From  documents  attached  to  your  letter  it  appears  that  the 
occasion  for  your  request  was  a  letter  from  a  San  Francisco  attorney 
representing  a  secondhand  bookdealer  who  had  been  notified  to  obtain 
a  police  permit  in  accordance  with  Section  1279  of  the  San  Francisco 
Police  Code  and  to  then  obtain  a  license  from  the  Tax  Collector  in 
accordance  with  Section  138  of  fart  III  of  the  San  Francisco  Munici- 
pal Code.   The  attorney  asked  that  an  opinion  be  obtained  from  this 
office  as  to  the  applicability  to  his  client  of  Section  133  of 
Part  III  of  the  San  Francisco  Municipal  Code  and  Sections  1276,  1277, 
1279  and  1280  of  the  Police  Code. 

OPINION 

Section  1279  of  the  Police  Code,  Part  II,  Chapter  VIII  of 
the  San  Francisco  Municipal  Code,  provides,  in  part,  that: 

"Before  any  person  shall  engage  in  the  busi- 
ness of  dealing  in  any  second-hand  goods,  wares, 
merchandise,  or  articles  of  any  description,  either 
exclusively,  or  in  conjunction  with  some  other  busi- 
ness, he  must  make  application  to  the  Police 
Commission  for  a  permit  therefor,  which  said 
Commission  may,  by  resolution,  grant  permission  to 
said  applicant  to  receive  a  license  from  the  Tax 
Collector  upon  the  payment  of  the  license  fee 
required;  provided,  however,  that  said  Commission 
shall  have  the  power  to  revoke  said  permission 
upon  good  cause  being  shown;  ..." 

Section  138  of  Part  III  of  the  San  Francisco  Municipal 
Code  provides : 

"Every  person,  firm  or  corporation  engaged 
in  the  business  of  buying,  selling  or  exchanging 
second-hand  goods,  such  as  provisions,  goods, 
wares,  merchandise,  medicines,  drugs,  jewelry, 
precious  metals  or  wares,  shall  (after  securing 
a  quarterly  permit  from  the  Chief  of  Police  to 
carry  on  the  business),  pay  a  license  fee  of 
Ten  ($10.00)  Dollars  per  year." 
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It  has  long  been  established  that  a  municipality  may 
require  that  those  persons  engaging  in  the  purchase  and  sale  of 
secondhand  goods  obtain  a  permit  to  conduct  their  business.   (Gospel 
Army  v.  City  of  Los  Angeles  [1945],  27  Cal.  2d  232,  236;  Block  v. 
Board  of  Police  Commissioners  [1952],  110  Cal.  App.  2d  67;  see  Cal. 
Jur.  2d  4 i8, "5155   The  business  of  buying  and  selling  secondhand 
books  cannot  be  differentiated  from  the  business  of  buying  and  sell- 
ing other  forms  of  secondhand  personal  property,  which,  being 
movable,  valuable,  and  passing  easily  from  hand  to  hand,  are  often 
made  the  subject  of  purloining  and  petit  larceny  and  of  disposal  in 
secondhand  places  of  business.   (In  re  Holmes  [1921],  187  Cal.  640, 
645;  see  44  Cal.  Jur.  2d  418,  421) 

It  is  also  well  established  in  this  state  that  an  ordinance 
may  require  a  dealer  in  secondhand  books  to  procure  a  permit  and  pay 
a  license  fee  to  conduct  his  business.   In  In  re  Holmes  [1921],  187 
Cal.  640,  the  question  arose  whether  an  ordinance  similar  to  Section 
133  quoted  above  might  be  applied  against  a  secondhand  bookdealer. 
The  ordinance  in  that  case  had  been  enacted  pursuant  to  a  charter 
provision  that  the  Chief  of  Police  shall  inspect,  supervise  and 
control  all  "pawnbrokers,  peddlers,  junkshop  dealers,  dealers  in 
secondhand  merchandise,  auctioneers  and  intelligence  office  keepers." 
The  only  difference  in  the  ordinance  in  that  case  from  Section  138 
was  that  the  annual  license  tax  was  $25.00  instead  of  $10.00.  The 
secondhand  dealer  in  the  Holmes  case  had  been  arrested,  convicted 
and  confined  for  violation  of  the  aforesaid  ordinance,  and,  in  dis- 
missing his  writ  of  habeus  corpus  and  remanding  the  petitioner  to 
the  custody  of  the  police,  the' court  held  that  the  words  "goods, 
wares  and  merchandise"  included  articles  such  as  books.  The  court 
further  disposed  of  the  petitioner's  contention  that  the  regulation 
of  secondhand  bookdealer s  is  not  a  proper  subject  for  regulation  by 
the  police  powers  of  a  municipality  by  stating  that  secondhand  books, 
like  other  secondhand  articles,  are  often  stolen  and  disposed  of  in 
secondhand  places  of  business  and  that  such  books,  because  they  are 
often  the  carriers  of  infectious  diseases,  may  also  be  the  subject 
of  health  regulation.   The  next  contention  of  the  petitioner  was 
that  the  ordinance  gave  unlimited  discretion  to  the  police  to  with- 
hold a  permit,  and  the  court  pointed  out  that  no  objection  to  any 
arbitrary  exercise  of  the  power  was  involved  in  the  case  at  hand 
since  the  petitioner  had  not  applied  for  a  permit  at  all. 

In  my  opinion  the  Holmes  case  disposes  of  any  contention 
by  a  secondhand  bookdealer  that  the  provisions  of  Section  138  are 
not  applicable  to  him.   The  remaining  question  is  whether  the  regu- 
latory provisions  of  Sections  1276,  1277  and  1280  are  intended  to 
be  applied  to  a  dealer  in  secondhand  books.   Section  1276  requires: 

"Every  person,  firm  or  corporation  dealing  in 
second-hand  goods,  wares,  merchandise,  or  articles 
of  any  description,  other  than  furniture  and  house- 
hold goods  .  .  .  shall  keep  a  record  of  all  such 
articles  sold  or  purchased  (including  the  signature 
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of  the  person  selling  the  same),  which  shall  at 
all  times  during  business  hours  be  open  to  the 
inspection  of  the  Chief  of  Police,  or  of  any 
police  officer.   ..." 

The  section  further  requires  such  dealers  to  at  least  once  a  day 
make  a  report  to  the  Chief  of  Police  on  a  form  furnished  by  him. 
Section  1277  provides  that  the  form  furnished  shall  have  space  for 
writing  in  the  following  matter:  description  of  every  article 
purchased  or  sold;  the  name,  address,  age,  sex,  complexion,  style 
of  dress,  height  and  other  distinguishing  characteristics  of  any 
person  selling  merchandise  to  the  dealer  or  buying  merchandise  from 
him;  the  time  of  the  purchase  or  sale;  the  date  of  the  report;  the 
name  and  place  of  residence  of  the  person  making  the  sale  and  the 
hour  of  the  day  when  the  report  is  made.   Section  1280  of  the  Police 
Code  requires  any  "person,  buying  or  receiving  in  pledge,  or  other- 
wise, any  second-hand  goods,  wares,  merchandise,  or  articles  of  any 
description,  other  than  furniture  and  household  goods''  to  keep  his 
merchandise  on  his  premises  for  20  days  for  inspection  by  the  police 
before  disposing  of  it. 

From  the  quoted  portions  of  Sections  1276  and  1230  of  the 
Police  Code  it  is  clear  that  secondhand  bookdealers  would  be  subject 
to  the  provisions  there  set  out  unless  books  may  be  considered 
"furniture  and  household  goods"  and  therefore  excepted  from  opera* 
tion  of  the  sections.   It  is  my  conclusion,  however,  that  the  term 
"furniture  and  household  goods  does  not  include  books.   Section 
1231  of  the  Police  Code  provides: 

"The  terms  'furniture  and  household  goods'  as 
used  in  Sections  1276  to  1281,  inclusive,  of  this 
Article  shall  mean  and  include  beds,  bedding, 
tables,  desks,  chairs,  stoves,  floor  coverings, 
crockery,  glassware,  kitchen  and  cooking  utensils." 

Whereas  in  the  absence  of  such  a  clear  definition  of  the  phrase 
"furniture  and  household  goods"  it  might  be  argued  that  the  phrase 
included  books,  the  clear  language  of  Section  1231  leaves  no  doubt 
that,  unless  the  definition  of  "furniture  and  household  goods"  there 
contained  be  expanded  by  the  Board  of  Supervisors  to  include  books, 
the  provisions  of  Sections  1276  and  1230  of  that  code  apply  to 
secondhand  bookdealers . 

In  conclusion,  it  should  be  pointed  out  that  imposition  of 
these  requirements  on  a  secondhand  bookdealer  would  be  onerous  and 
apparently  useless  and  that  there  is  nothing  to  prevent  any  second- 
hand bookdealer  from  petitioning  the  Board  of  Supervisors  to  revise 
Section  1281  of  the  Police  Code  so  as  to  include  books,  periodicals 
and  other  printed  matter  within  the  definition  of  "furniture  and 
household  goods."  If  the  Board  of  Supervisors  decided  that  there 
were  no  greater  dangers  inherent  in  the  sale  of  books  than  in  the 
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sale  of  the  items  already  enumerated  in  the  definition  of  "furniture 
and  household  goods,"  the  Board  could  amend  Section  1231  and  thereby 
make  secondhand  book  and  periodical  dealers  exempt  from  the  require- 
ments of  Sections  1276  and  1280  of  the  tolice  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Virgil  L.  Elliott 
Director 

Department  of  Finance  and  Records 
220  City  Hall 
San  Francisco  2,  California 


BC/GfiB 


OPINION  No.  1570 
October  9,  li61 


SUBJECT:   CIVIL  SERVICE  COMMISSION,  AUTHORITY  TO 
RECONSIDER  DECISION  UNDER  SECTION  154 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 


R  E  Q  U  E  S  T 

"on  July  27,  1961  the  Civil  Service  Com- 
mission had  for  consideration  the  appeal  of 
James  E.  Clark,  A155  Cribber,  Department  of 
Public  Works,  from  his  dismissal  by  his  ap- 
pointing officer.   This  dismissal  had  been 
ordered  after  charges  on  hearing  in  accord- 
ance with  the  provisions  of  Section  154  of 
the  Charter.   It  was  the  action  of  the  Com- 
mission that  the  appeal  be  denied  and  that 
the  action  of  the  appointing  officer  in 
dismissing  Mr.  Clark,  be  upheld,  President 
Kilpatrick  voting  no. 

"On  July  31,  1561,  a  request  for  re- 
consideration of  the  action  of  the  Commis- 
sion was  received  from  Quentin  L.  Kopp, 
attorney  for  Mr.  Clark.  The  request  for 
reconsideration  was  calendared  for  the 
meeting  of  the  Commission  to  be  held  August 
17,  1961.   Immediately  prior  to  the  meeting 
of  August  17,  1961,  this  office  was  informally 
advised  by  a  Deputy  City  Attorney,  in  con- 
nection with  another  matter,  that  in  the 
opinion  of  the  Deputy  City  Attorney,  the 
Civil  Service  Commission  had  no  authority 
to  reconsider  a  decision  already  recorded 
in  a  dismissal  matter.  This  was  based  on 
the  language  of  Section  154  of  the  Charter, 
which  states  in  part:   'The  order  or  de- 
cision of  the  Commission  upon  such  appeal 
shall  be  final....' 

"Since  prior  to  such  advice  the  Com- 
mission was  of  the  opinion  that  reconsidera- 
tion of  the  action  in  the  case  of  Mr.  Clark 
would  be  proper  under  the  rules  of  the  Com- 
mission, and  was  proceeding  under  such  as- 
sumption, may  the  Commission  now  act  on  the 
request  for  reconsideration,  or  does  Section 
154  of  the  Charter  as  above  quoted  bar  the 


OPINION  NO.  1570 
October  9,  1^61 
Page  2 


Commission  from  reconsideration  of  the  dis- 
missal decision?   It  should  be  noted  that  the 
appellant's  attorney  was  advised  that  a  re- 
quest for  reconsideration  was  his  next  pro- 
cedural step  on  behalf  of  his  client. 

"A  further  question  has  been  raised  by 
Mr.  Kopp,  attorney  for  Mr.  3 lark,  concerning 
the  following.   Subsequent  to  the  hearing  by 
the  appointing  officer  and  the  filing  of  an 
appeal  by  Mr.  Clark,  the  appointing  officer 
on  his  own  determination  addressed  a  letter, 
dated  June  1,  ly61,  to  the  Civil  Service  Com- 
mission.  Copy  of  this  letter  is  attached. 
,/ould  the  submission  of  this  communication 
by  the  appointing  officer  to  the  Civil 
Service  Commission  in  any  way  invalidate 
this  proceeding?'7 


OPINION 
In  summary  your  request  presents  two  questions: 

1.  Does  the  Civil  Service  Commission,  once  it 
has  acted  on  an  appeal  in  accordance  with  the  provisions 
of  Section  154,  have  the  authority  to  entertain  a  motion 
to  reconsider  its  decision? 

2.  Does  the  receipt  of  a  letter  concerning 
facts  about  the  employee  in  question,  over  the  signature 
of  the  appointing  officer  and  outside  of  the  record  of 
the  proceedings,  negate  in  any  way,  the  action  of  the 
Civil  Service  Commission? 

Ri,«;ht  To  Reconsider 

My  predecessor,  JOHN  J.  (j  'TOOLE,  had  the  question 
proposed  by  you,  relative  to  the  right  to  reconsider,  pre- 
sented to  him  by  the  Police  Commission  in  1943.   In  Opinion 
No.  3538  dated  December  15,  1^43,  in  answer  to  that  question, 
he  advised  the  Police  Commission  ''that  it  had  no  power  to 
grant  the  application"  for  reconsideration.   The  basis  of 
his  opinion  was  the  language  of  Section  155  of  the  charter 
and  the  interpretation  placed  upon  similar  language  in  the 
Los  Angeles  Charter  by  the  California  State  Supreme  Court 
in  the  case  of  Heap  v.  City  of  Los  Angeles,  6  Cal.  2d  405 
where  the  Court,  at  page  407  stated: 
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'The  jurisdiction  of  the  commission  is  a 
special  and  limited  one.   (Feterson  v.  Civil 
Service  Board,  67  Gal.  App.  70  (227  Pac.  238). ) 
The  required  procedure  was  followed,  and  the 
question  of  appellant's  discharge  was  determined 
by  the  commission  when  it  adopted  the  first 
resolution.   Its  action  sustaining  his  discharge 
was  'final  and  conclusive'.   (Krohn  v.  Board  of 
Water  &  Power  Commissioners,  95  Cal.  App.  289, 
296  (272  Pac.  757).)   It  had  no  jurisdiction 
to  retry  the  question  and  make  a  different 
finding  at  a  later  time.  The  charter  gives 
no  such  grant  of  power,  and  it  may  not  be 
implied.   'A  civil  service  commission  has  no 
inherent  power  after  entering  a  final  order 
dismissing  an  officer  from  the  service  to 
entertain  a  motion  for  new  trial  or  rehearing 
and  review  and  set  aside  its  prior  order. ' 
(43  Cor.  Jur.  682.   See,  also,  Cook  v.  Civil 
Service  Commission,  160  Cal.  598,  600  (117  Pac. 
662).) 

*  *  * 

,:But  the  rule  stated  above,  that  a  civil 
service  commission  has  no  such  power  in  the 
absence  of  express  authorization,  is  sound 
and  practical.   If  the  power  were  admitted, 
what  procedure  would  govern  its  exercise? 
Within  what  time  would  it  have  to  be  exer- 
cised;  how  many  times  could  it  be  exercised? 
Could  a  subsequent  commission  reopen  and  re- 
consider an  order  of  a  prior  commission7  And 
if  the  commission  could  reconsider  an  order 
sustaining  a  discharge,  could  it  reconsider 
an  order  having  the  opposite  effect,  thus 
retroactively  holding  a  person  unfit  for^ 
his  position?  These  and  many  other  possible 
questions  which  might  be  raised  demonstrate 
how  unsafe  and  impracticable  would  be  the 
view  that  a  commission  might  upset  its  final 
orders  at  its  pleasure  without  limitations 
of  time,  or  methods  of  procedure.   Seemingly 
in  recognition  of  this,  the  Los  Angeles  charter 
expressly  provides  a  procedure  for  reconsidering 
orders  of  suspension  or  removal  of  policemen. or 
firemen  by  a  board  of  inquiry,  within  three 
years  after  the  making  of  an  order;  but  no  such 
procedure  is  provided  in  the  case  of  the  civil 
service  commission." 
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Additional  authority  was  also  cited  by  him  which, 
in  turn,  relied  on  and  quoted  extensively  from  the  Heap  case. 

An  examination  of  the  language  of  Section  154  in- 
dicates that  the  Commission  has  not  bean  given  the  power  to 
specifically  reconsider  any  decision  rendered  thereunder. 
Under  your  rule  making  power  (Sec.  141)  you  have  enacted  a 
rule  which  reads  in  part  as  follows : 

"Request  for  reconsideration  shall  be 
filed  in  writing  within  thirty  days  after 
the  original  decision  by  the  civil  service 
commission  and  shall  specify  the  reasons 
for  the  request  for  reconsideration...." 

This  rule, however,  only  applies  to  those  matters 
upon  which  you  have  been  given  specific  authority  to  enact 
rules  under  Section  141,  and  does  not  cover  disciplinary 
appeals.   The  blanket  authority  under  Section  141  may  not 
be  used  if  it  is  in  conflict  with  the  charter.  Any  attempt 
to  apply  the  language  of  this  rule  to  a  decision  made  by 
the  commission  pursuant  to  Section  154  would  be  in  conflict 
therewith  since  that  language  recites  "the  order  or  decision 
of  the  commission  upon  such  appeal  shall  be  final  and  shall 
forthwith  be  enforced  oy  the  employing  officer." 

Therefore  in  answer  to  your  first  question,  I 
advise  you  that  the  commission  does  not  have  the  power  to 
reconsider  the  decision  which  it  has  heretofore  made  in 
the  case  presented  by  your  request  and  as  a  consequence 
may  not  entertain  the  request  for  such  reconsideration. 

Consideration  By  Commission  Of  Information  Outside  Of  The  Record 

This  question  in  effect,  is  included  in  the  first 
one  but  because  of  certain  differences  in  the  law  applicable 
thereto,  I  am  treating  it  separately.   The  problem  spelt  out 
by  you  is  whether  having  acted  in  a  manner  contrary  to  its 
delegated  jurisdiction,  does  the  commission  have  the  power 
to  proceed  and  re-open  the  hearing  so  as  to  eliminate  evi- 
dence improperly  considered? 

Your  request  does  not  indicate  whether  the  letter 
from  the  Director  of  Public  Works  which  contained  additional 
facts  relative  to  the  appellant  was  considered  by  the  com- 
mission in  its  deliberations  prior  to  deciding  the  appeal. 
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In  Scannell  v.  Wolff,  06  G.A.  2d  409  the  District 
Court  of  Appeal,  at  page  494,"  where  a  similar  problem  arose 
the  court  stated: 

"The  letters  sent  to  the  sheriff  and  to 
Judge  Jacks  show  that  the  commission  required 
'additional  evidence'.   But  while  the  'addi- 
tional evidence'  asked  for  and  received  was 
in  writing,  it  was  unsworn.   If  such  evidence 
had  been  tendered  at  the  sheriff's  hearing  it 
would  have  been  rejected  as  no  evidence  at  all 
[citations  omitted].   It  cannot  be  the  law 
that  'additional  evidence'  may  be  admitted  on 
appeal  when  it  could  not  have  been  admitted  on 
the  trial  itself.  Moreover,  had  such  evidence 
been  tendered  at  the  sheriff's  hearing  the  ac- 
cused, who  was  there  represented  by  counsel, 
would  have  had  an  opportunity  to  object  to  it, 
whereas  before  the  commission  he  had  no  such 
opportunity,  for  there  was  no  time  or  place  of 
hearing  and  he  received  the  copies  of  the 
letters  three  weeks  after  they  had  been  sent 
and  almost  that  long  after  they  had  been 
answered." 

In  Aylward  v.  3tate  Board  Etc.,  31  Cal.  2d  833, 
the  Supreme  Court  had  before  it  the  question  of  whether 
or  not  the  State  Board  could  re-open  a  case  where  certain 
illegal  actions  of  the  Board  had  occurred.  This  Court, 
at  page  039,  stated  as  follows: 

"Implicit  in  the  cases  denying  a  board's 
power  to  review  or  re-examine  a  question, 
however,  is  the  qualification  that  the  board 
must  have  acted  within  its  jurisdiction  and 
within  the  powers  conferred  on  it.***  While 
a  board  may  have  exhausted  its  power  to  act 
when  it  has  proceeded  within  its  powers,  it 
cannot  be  said  to  have  exhausted  its  power 
by  doing  an  act  which  it  had  no  power  to  do***." 

Therefore,  if  in  the  course  of  reviewing  the  de- 
cision of  the  appointing  officer  and  the  evidence  which  was 
considered  by  him  at  the  time  of  trial,  the  members  of  the 
commission  relied  solely  upon  this  record  and  did  not  con- 
sider the  information  volunteered  by  the  Director  in  the 
letter  referred  to  in  your  request,  the  mere  receipt  of  a 
letter  would  in  no  way  negate  the  action  of  the  Commission 
and  its  decision  is  final.   On  the  other  hand,  if  any  member 


OPINION  NO.  15  7O 
October  9,  1961 
Page  6 


of  the  Commission  in  deliberating  on  the  question,  was 
swayed  by  the  unsworn  statement  of  the  Director  set  forth 
in  his  letter  concerning  the  appellant,  the  case  should 
be  re-opened  and  either  the  letter  stricken  from  the  record 
and  a  statement  made  that  its  contents  were  not  considered 
by  the  Commission  or  the  information  contained  in  the  letter 
should  be  put  in  affidavit  form  and  filed  by  the  Director. 
After  the  filing  of  the  affidavit  by  the  Director  the 
appealing  employee  should  be  permitted  to  present  counter 
affidavits  seeking  to  rebut  the  allegations  of  the  Director's 
affidavit. 

Therefore,  I  advise  you  that  in  answer  to  your 
second  question,  you  should  follow  the  procedure  set  out 
above,  depending  upon  the  manner  in  which  the  Commission 
considered  the  statements  in  the  Director's  letter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


BJW/JJS 


OPINION  NO.  1571 
October  13,  1961 


SUBJECT:   EFFECT  UPON  SAN  FRANCISCO  HOSPITAL'S  CLAIM  To  LIEN, 
OF  PATIENT'S  PRIOR  AGREEMENT  TO  DEVISE  PROPERTY 
FREE  OF  LIENS 

Gentlemen: 

Your  request  for  opinion  is  as  follows: 

REQUEST 


"We  are  enclosing  an  agreement  between 
a  former  patient,  Anita  Garcia,  and  a  friend 
of  hers,  Walter  Gallegos. 

"Anita  Garcia  was  a  patient  xn  San 
Francisco  General  Hospital  from  April  9,  1961, 
to  June  7,  1961.   The  property  at  934  Rutland 
Street,  San  Francisco,  is  assessed  to  the 
patient,  Anita  Garcia.   It  is  our  policy, 
pursuant  to  Section  153  of  the  Health  Sode, 
to  either  take  a  lien  on  such  property  or 
request  that  the  patient  pay  the  bill  in 
full.   We  have  rendered  a  bill  to  the  patient. 
She  claims  that  the  property  no  longer  belongs 
to  her,  although  it  is  currently  assessed  in 
her  name. 

"We  would  like  your  office  to  review  the 
enclosed  agreement  to  determine  what  effect 
this  has  on  the  property  at  984  Rutland  jtreet, 
Can  we  still  request  her  to  sign  a  lien,  and 
is  the  property  hers  to  dispose  of  as  she 
desires?  Please  return  the  enclosed  agreement 
with  the  review  of  this  case." 


OPINIO 


The  agreement  referred  to  in  your  letter  is  an 
agreement  executed  in  September,  1956  by  Anita  Garcia,  First 
Party,  and  ./alter  J.  Gallegos,  Second  Party,  and  may  be  sum- 
marized as  follows: 

In  return  for  the  assumption  by  Gallegos  of  the 
balance  due,  in  the  sum  of  $2,343.30,  on  a  first  deed  of 
trust  on  the  property  located  at  9S4  Rutland  Street,  and 
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subject  to  the  right  of  Garcia  to  continue  in  exclusive  use 
and  occupancy  of  the  premises  and  hold  title  for  life  thereto, 
Garcia  agrees  to  devise  the  property  to  Gallegoa.   Garcia 
further  agrees  not  to  revoke  the  devise  of  the  property  nor 
dispose  of  the  property  nor  allow  any  liens  or  encunib££Acce 
to  attach  to  the  property.   In  the  event  of  a  revocation  by 
Garcia  of  the  devise  of  the  property  all  monies  paid  by 
Gallegos  in  discharge  of  the  first  deed  of  trust  shall  be 
returned  to  Gallegos  together  with  interest  at  six  percent 
(67o)  and  the  property  shall  be  security  therefor. 

The  agreement  was  recorded  on  October  23,  1956  in 
Volume  6940,  tfficial  Records,  at  page  193. 

Under  the  terms  and  provisions  of  the  within  agree- 
ment Anita  Garcia  committed  herself  with  regard  to  the  tesLa 
mentary  disposition  of  the  property  at  9b4  Portland  Jtreet. 

In  general,  such  an  agreement  is  valid  if  it  com- 
plies with  the  general  requirements  of  a  valid  contract. 
(54  Gal.  Jur.  2d  7-9.) 

The  essential  elements  of  a  contract  are:   (1)  parties 
capable  of  contrecting;  (2)  their  consent;  (3)  a  lawful  ODject; 
and  (4)  a  sufficient  cause  or  consideration.   (Civxl  Code, 
Section  1550).   In  addition,  an  agreement  to  devise  any  prop- 
erty by  will  must  be  in  writing.   (Civil  Code,  Section  1624(C).) 

Applying  the  above  rules  to  the  instant  case,  it  is 
my  opinion  that  the  agreement  meets  all  the  essential  elements 
set  forth  and  is  valid  in  all  respects.   The  fact  that  the 
contract  was  executed  in  1956,  some  five  years  prior  to  the 
rendering  of  aid,  would  vitiate  any  suggestion  that  its  object 
was  to  circumvent  section  153  of  the  Health  Code. 

It  has  been  held  that  the  legal  effect  of  such  an 
agreement  is  to  create  a  constructive  trust  for  the  benefit 
of  the  promisor.   (Pellerito  v.  Dra^na,  41  Cal.  App.  2d  85.) 

In  the  Pellerito  case,  supra ,  a  daughter  paid  off 
the  balance  owing  on  a  mortgage  on  property  held  in  joint 
tenancy  by  her  parents  in  consideration  for  the  mother's 
execution  of  a  will  devising  her  interest  in  the  property  to 
the  daughter.   After  the  mother's  death  the  parties  assumed 
that  the  daughter  had  succeeded  to  her  mother's  interest, 
and  she  ana  her  husband  moved  in  with  her  father.   Later  they 
learned  that  no  interest  haci  passed  to  the  daughter  under  the 
will  and  the  father  arranged  to  have  the  property  conveyed  in 
joint  tenancy  to  himself  and  his  daughter.   3till  later  the 
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father  remarried  and  brought  an  action  to  have  the  joint 
tenancy  deed  set  aside  upon  the  ground  that  it  had  been 
procured  by  fraud.   He  also  executed  a  deed  by  which  he 
attempted  to  convey  the  property  to  his  second  wife.   The 
daughter  filed  a  cross-complaint  to  set  aside  the  deed  to 
the  second  wife  and  to  quiet  her  title.   The  court,  in 
awarding  the  property  in  fee  to  the  daughter  (the  father 
had  died  prior  to  trial) ,  stated: 

"For  all  practical  purposes  it  [ the 
transaction  between  the  parties]  is  much 
the  same  as  an  agreement  by  which  one 
promises  to  execute  a  deed  reserving  only 
a  life  estate  in  himself."   (41  Gal.  ^po. 
2d  C3.) 

Under  the  rule  of  the  Pellerito  case,  supra,  the 
agreement  herein  is  tantamount  to  a  promise  to  execute  a 
deed  with  a  life  estate  in  the  grantor,  and  performance  by 
the  promisor  in  reliance  thereof  would  be  sufficient  to 
create  a  constructive  trust  upon  the  property  in  favor  of 
the  promisor.   Accordingly,  although  Garcia  retains  title 
to  the  property  at  3G4  Rutland  Street,  she  is  not  free  to 
dispose  of  it  as  she  desires.   Her  life  estate  is  an  interest 
in  real  property  and  subject  to  lien  but  in  view  of  City's 
policy  to  forego  enforcement  of  an  aid  lien  during  the  life- 
time of  the  recipient  the  filing  of  a  lien  on  this  particular 
parcel  would  be  of  no  practical  value. 

However,  the  recipient  should  still  be  requested  to 
sign  an  agreement  to  reimburse  in  the  form  set  forth  in 
section  153  of  che  Health  Code  since,  as  pointed  out  in  City 
Attorney's  Opinion  No.  13 75 -A,  dated  July  2G,  1359,  the  lien 
granted  therein  embraces  not  only  real  property  presently 
owned  or  possessed  by  the  recipient  but  also  property,  real 
or  personal,  acquired  thereafter  by  the  recipient. 

In  the  event  she  still  refuses  to  sign  the  agreement 
to  reimburse,  legal  proceedings  could  be  instituted  against 
her  and  an  abstract  of  the  judgment  recorded  with  the  Recorder. 
3uch  a  judgment  becomes  a  lien  upon  all  the  real  property  of 
the  judgment  debtor,  not  exempt  from  execution,  in  the  county 
owned  by  her  at  the  time,  or  which  she  may  afterward,  and 
before  the  lien  expires,  acquire.   3uch  lien  continues  for 
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ten  years  from  the  entry  of  the  judgment.   (Code  of  Civil 


Procedure,  Section  674 

You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TC:   Mr.  Thomas  V.  Griffin 
Director  of  Admissions 
Social  Service  Division 
San  Francisco  General  Hospital 
1001  Potrero  Avenue 
San  Francisco  10 ,  California 


J  J3 :  BJW 


OPINION  NO.   1572 
October  23 ,  1961 


SUBJECT:   LEGALITY  OF  SEPARATE  HEALTH  PLAN  TO  BE  SPONSORED 
BY  THE  SAN  FRANCISCO  POLICE  OFFICERS'  ASSOCIATION 


Dear  Sir: 

Your  request  for  opinion,  embodied  in  the  letter 
addressed  to  you  by  the  San  Francisco  Police  Officers'  As- 
sociation, is  as  follows: 


R  E  C  U  E  S  T 

"A  committee  from  this  Association  has  been 
looking  into  the  possibility  of  a  health  plan 
for  policemen  which  would  give  us  excellent  pro- 
tection for  less  money.   Many  of  us  are  not  satis- 
fied with  the  existing  health  plan  and  especially 
so  since  the  contribution  rate  went  up  to  over 
$26.00  per  month. 

"In  order  to  continue  the  committee's  ac- 
tivities several  points  must  be  cleared  up  and 
they  can  only  be  decided  by  the  City  Attorney. 

"Therefore,  we  respectfully  request  that 
you  ask  for  an  opinion  from  Mr.  Holm  on  the 
following  three  points: 

"1.   San  police  men  who  earn  over  $6,000.03 
per  year  drop  out  of  the  Health  Service 
System? 

,!2.   If  this  Association  develops  a  plan  can 
policemen  receive  the  City's  contribu- 
tion now  being  made  to  the  Health  Service 
System? 

"3.   If  the  first  two  points  are  affirmative 

will  the  City  continue  payroll  deductions 
for  an  outside  carrier?" 
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OPINION 


In  answer  to  the  specific  questions  presented  in 
Mr.  Peter  C.  Gardner's  letter  of  August  17,  1961,  you  are 
advised  as  follows: 

Answer  to  question  No.  1. 

Yes.   Charter  Section  172.1  gives  the  Health  Service 
Board  the  power  to  exempt  all  persons  whose  compensation  ex- 
ceeds Six  Thousand  Dollars  ($6,000.00)  annually.   The  only 
restriction  imposed  on  this  basis  for  exemption  from  membership 
in  the  Health  Service  System  is  contained  in  Sections  11  and  12, 
Part  II,  of  the  Health  Service  System  Rules  and  Regulations. 
Section  11  requires  that  the  employee  file  an  affidavit,  or 
request  for  exemption,  on  forms  approved  by  the  Health  Service 
Board.   Section  12  requires  that  this  exemption  be  renewed 
annually  by  the  filing  of  a  new  affidavit  by  the  employee. 

Failure  to  renew  the  exemption  by  filing  an  annual 
affidavit  will  cause  the  employee  to  be  returned  to  Plan  I  of 
the  System  and  payroll  deductions  to  be  recommenced. 

Therefore,  as  to  Question  No.  1,  you  are  advised  a 
policeman,  or  any  city  employee,  may  apply  for,  and  be  granted, 
an  exemption  from  membership  in  the  Health  Service  System  on  the 
basis  of  certification  by  his  department  head  that  he  earns  in 
excess  of  $6,000.00  annually.   He  must,  however,  renew  the  re- 
quest for  exemption,  on  an  annual  basis,  to  remain  exempt  from 
membership  in  the  system. 

A  further  word  of  caution  should  be  passed  on  to  em- 
ployees claiming  an  exemption  from  membership  in  the  System. 
Under  Rule  23  of  the  Health  Service  System  Poiles  and  Regulations, 
an  employee  who  is  granted  exemption  from  the  System,  and  subse- 
quently withdraws  the  exemption,  and  re-enters  the  System, "is 
not  eligible  to  continue  in  the  System  as  a  retired  member  on 
reaching  retirement  age  unless  his  membership  in  the  System  has 
been  for  at  least  a  ten-year  period  immediately  prior  to  retire- 
ment.  So  one  claiming  an  exemption  must  understand  that  he  will 
be  unable  to  rejoin  the  system,  and  qualify  as  a  retired  member 
of  the  system,  unless  he  has  complied  with  Rule  23. 

Answer  to  Question  No.  2. 

No.   The  adoption  of  new  plans,  and  the  putting  into 
effect  of  plans,  for  the  Health  Service  System  is  given  exclu- 
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sively  to  the  Health  Service  Board,  subject  to  confirmation  by 
a  three-fourths  vote  of  the  members  of  the  Board  of  Supervisors. 
(Charter,  Sections  172.1.2,  172.1.3  and  172.1.0(d).) 

A  plan  adopted  by  the  San  Francisco  Police  Officers' 
Association  would  not  be  a  plan  within  the  Health  Service  System 
as  contemplated  by  these  Charter  sections,  unless  it  was  adopted 
by  the  Health  Service  Board  and  ratified  by  the  Board  of  Super- 
visors, as  an  alternate  plan  to  those  already  in  existence-. 
(Plans  I,  II,  III  and  IV.) 

You  are,  therefore,  advised  that  the  Controller  could 
not  certify  matching  contributions  to  be  made  by  the  City  and 
County  of  San  Francisco  to  members  of  an  independent  plan  operated 
by  the  Police  Officers'  Association,  unless  the  plan  had  previously 
been  adopted  by  the  Health  Service  Board  as  an  alternate  plan. 
This  would  be  contrary  to  the  clearly  expressed  authority  granted 
by  the  Charter  to  the  Health  Service  Board,  and  the  Board  of 
Supervisors,  under  the  Charter  sections  hereinbefore  mentioned. 
There  is  no  authority,  express  or  implied,  granted  to  any  other 
city  department,  or  any  association  or  organization,  to  establish 
a  health  plan  and  compel  matching  contributions  for  the  City 
pursuant  to  Charter  Section  172.1.11.  The  adoption,  regulation 
and  operation  of  the  Health  Service  System,  and  plans  in  the 
System,  rests  with  the  Health  Service  Board,  subject  to  the 
control  of  the  supervisors  as  provided  in  the  Charter. 

Answer  to  Question  No.  3. 

The  second  question  you  presented  was  not  answered  in 
the  affirmative.   However,  if  the  San  Francisco  Police  Officers' 
Association  adopted  its  own  health  plan,  there  is  authority  in 
the  San  Francisco  Administrative  Code  for  payroll  deductions  to 
be  made.   Deductions  can  be  made  by  the  Controller  from  an  em- 
ployee's salary,  pursuant  to  San  Francisco  Administrative  Coae, 
Section  16.33,  subdivision  2,  for  payment  to  companies  for  health 
insurance. 

Please  understand  that  the  deductions  would  have  to  be 
paid  entirely  from  the  employee's  wages,  and  no  part  of  the 
premiums  charged  by  the  independent  carrier  would  be  paid  by 
the  City,  unless  the  plan  had  been  adopted  by  the  Health  Service 
Board  and  ratified  by  the  Board  of  Supervisors. 
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In  conclusion,  you  are  advised  that  members  of  your 
association  can  file  a  request  for  exemption  from  the  Health 
Service  System  where  they  earn  in  excess  of  $6,000.00  provided 
the  requirements  heretofore  outlined  are  met;  the  City  cannot 
make  matching  contributions  to  any  independent  plan  not  formally 
adopted  by  tne  Health  Service  Board  and  the  Board  of  Supervisors 
as  part  of  the  System;  and  the  Controller  has  authority,  under 
the  San  Francisco  Administrative  Code,  to  authorize  payroll 
deductions,  paid  entirely  from  employees  earnings,  for  payment 
to  health  and  welfare  plans  operated  independently  of  the  Health 
Service  System. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


Dr.  Charles  A.  Ertola 
President  of  the  Board 
235  City  Hall 
San  Francisco  2,  California 


MBF/NSW 


OPINION  NO.  1573 
October  30,  1^61 


SUBJECT:   DUTY  OF  DIRECTOR  CF  PUBLIC  HEALTH  IN  SUPERVISING 
SANITARY  AND  HEALTH  CONDITIONS  AT  COUNTY  JAIL 
AND  LOG  CABIN  RANCH- -ASSEMBLY  BILL  NO.  141. 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

^Recently  passed  Assembly  Bill  >141  charges  me 
with  supervising  sanitary  and  health  conditions  at 
both  city  and  county  detention  facilities.   As  you 
know,  the  County  Jail  and  the  Log  Cabin  P.anch  are 
two  of  our  detention  facilities  located  in  San  Mateo 
County.   The  California  State  Department  of  Cor- 
rections was  unable  to  clarify  our  jurisdiction  in 
this  matter  and  suggested  this  be  worked  out  on  a 
local  basis.   Please  advise  of  the  proper  approach 
in  this  matter.'' 

OPINION 

Your  request  obviously  refers  to  the  proper  interpreta- 
tion of  Assembly  Bill  No.  141  which  was  an  act  to  amend  Section 
459  of  the  Health  and  Safety  Code,  relating  to  health  and  sanitary 
conditions  in  jails  and  detention  facilities.  This  bill  was 
approved  and  filed  /pril  22,  1361  and  became  effective  on 
September  15,  1361.   It  requires  county  and  city  health  officers 
to  investigate  health  and  sanitary  conditions  in  jails  and 
detention  facilities  of  the  county  at  least  annually  and  author- 
izes them  to  make  such  additional  investigations  as  they  determine 
are  necessary.   It  also  requires  that  a  report  of  such  investiga- 
tion be  made  to  the  Attorney  General  and  Board  of  Corrections 
in  addition  to  the  person  in  charge  of  the  jail  or  detention 
facility  and  to  the  board  of  supervisors  or  city  governing  tody. 
It  also  made  other  technical  changes. 

Section  459  of  the  Health  and  Safety  Code  as  amended 
reads  as  follows: 

'The  county  health  officer  shall  investigate 
health  and  sanitary  conditions  in  every  county  jail 
and  other  detention  facility  of  the  county  at  least 
annually.   He  may  make  such  additional  investigations 
of  any  county  jail  or  other  detention  facility  of  the 
county  as  he  may  determine  are  necessary.   He  shall 
submit  his  report  to  the  Attorney  General,  the  Board 
of  Corrections,  the  sheriff  or  other  person  in  charge 
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of  such  jail  or  detention  facility,  and  to  the 
board  of  supervisors.   In  any  city  having  a  health 
officer,  such  health  officer  shall  investigate 
health  and  sanitary  conditions  in  every  city  jail 
and  other  detention  facility  at  least  annually. 
He  may  make  such  additional  investigations  of  any 
city  jail  or  detention  facility  as  he  may  determine 
are  necessary.   He  shall  submit  his  report  to  the 
Attorney  General,  the  Board  of  Corrections,  the 
person  in  charge  of  such  jail  or  detention  facility, 
and  to  the  governing  body  of  the  city. 

"Whenever  so  requested  by  the  sheriff,  the  chief 
of  police,  the  local  legislative  body,  or  the  board 
of  corrections,  but  not  oftener  than  twice  annually, 
the  county  health  officer  or,  in  cities  having  a  city 
health  officer,  the  city  health  officer,  shall  inves- 
tigate health  and  sanitary  conditions  in  any  of  the 
jails  and  detention  facilities  described  in  this 
section,  and  submit  his  report  to  each  of  the  officers 
and  agencies  authorized  in  this  section  to  request  such 
investigation  and  to  the  Attorney  General  and  the  Board 
of  Corrections. 

"The  investigating  officer  shall  determine  if  the 
food,  clothing,  and  bedding  is  of  sufficient  quantity 
and  quality  which  at  least  shall  equal  minimum 
standards  and  requirements  prescribed  by  the  Board 
of  Corrections  for  the  feeding,  clothing  and  care  of 
prisoners  in  all  county,  city  and  other  local  jails 
and  detention  facilities,  and  if  the  sanitation 
requirements  required  by  Article  2  (commencing  with 
Section  28623} ,  Chapter  11,  Division  21  of  this  code 
for  restaurants  have  been  maintained." 


As  I  construe  the  language  of  Section  45 J,  supra,  the 
requirement  of  the  Health  Officer  to  investigate  every  jail  or 
detention  facility  of  the  county,  annually,  is  predicated  solely 
on  the  basis  of  the  control  of  such  a  jail  or  facility  and  not 
on  the  geographical  locatio'n  of  the  jail  or  facility  itself  within 
the  borders  of  a  county. 

Both  the  County  Jail  and  Log  Cabin  R.anch  located  in 
3an  Mateo  County  are  detention  facilities  of  San  Francisco  County, 
as  that  term  is  used  in  section  459,  supra.   Consequently,   the 
duty  conferred  upon  you  as  Health  Officer  pursuant  to  Section 
45i,  supra,  requires  that  you  inspect  these  facilities  regardless 
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of  where  they  are  located,  and  after  such  inspection  make  the 
necessary  report. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:   Ellis  D.  3ox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


REA/BJW 
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SUBJECT:  MARTIN  J.  HELLER  BEQUEST  TO  LAGUNA  HONDA  HOME; 
A  TRUST  FUND  CREATED  TO  BE  USED  FOR  BENEFIT  OF 
RESIDENTS  OF  HOME 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"I  thank  you  for  your  letter  of  March  28,  1961 
regarding  the  bequest  of  Martin  J.  Heller  to  the  Laguna 
Honda  Home  wherein  you  set  forth  your  opinion  that  cer- 
tain ordinances  and  resolutions  already  passed  by  the 
Board  of  Supervisors  constitute  acceptance  as  required 
by  Section  19  (d)  of  the  Charter. 

"Accordingly,  the  partial  distribution  of  this 
estate  in  the  amount  of  $45,000.00  which  you  have  for- 
warded to  this  office  will  be  deposited  to  a  suspense 
account  to  the  credit  of  the  Martin  J.  Heller  Bequest, 
a  public  trust  fund,  pending  a  determination  of  the 
testator's  specific  desires  (if  any).  The  last  para- 
graph of  your  above  mentioned  letter  is  quoted  as 
follows: 

'"You  are  therefore  advised  that  the  bequest 
in  the  Heller  Estate  is  in  effect  a  bequest 
to  the  Laguna  Honda  Home  for  uses  to  be  here- 
after determined  in  accordance  with  the  intent 
of  the  testator. ' 

"Will  you  advise  me  on  this  intent  from  your  review 
of  the  case." 

OPINION 

As  indicated  in  my  letter  of  March  28,  1961,  the  bequest 
in  Mr.  Heller's  will  to  "the  Old  People's  Home"  is  to  be  construed 
as  a  bequest  to  the  Laguna  Honda  Home  of  the  City  and  County  of  San 
Francisco  in  so  far  as  five  per  cent  of  the  residue  of  Mr.  Keller's 
estate  is  concerned. 

A  bequest  to  a  charitable  institution  such  as  involved  here 
is  a  charitable  trust  to  further  the  objects  and  purposes  of  the 
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institution  even  though  no  language  has  been  used  indicating  that  the 
property  is  to  be  held  in  trust.   (Estate  of  De  Mars.  20  Cal.App.2d 
514.)  As  to  the  specific  use  of  the  fund  where  the  will  makes  no 
direction  as  to  the  manner  of  use  the  courts  -have  held  that  the 
property  is  to  be  used  for  the  benefit  of  the  inmates  of  the  insti- 
tution.  (Estate  of  McDole.  215  Cal.  328;  Estate  of  Clippinger. 
75  Cal.App.2d  426.) 

The  court  in  the  case  of  Estate  of  McDole.  supra,  in 
construing  a  bequest  "to  the  Stubblefield  Home  for  the  Aged  at  Walla 
Walla,  Washington,"  stated  the  basic  principle  as  follows,  at  page 
332:  "A  gift  to  a  charitable  home  is  a  gift  for  the  benefit  of  the 
inmates  thereof." 

The  dispositive  provisions  in  the  Estate  of  Clippinger, 
supra ,  read:   "I  give  any  balance  there  may  be  to  the  trustees  of 
the  Order  of  the  Eastern  Star  Home  at  Rockford,  Illinois."  The  court 
held,  at  page  433,  that  "The  bequest  to  the  trustees  of  the  home  was 
for  the  use  and  benefit  of  its  inmates." 

That  the  instant  fund  is  to  be  held  in  trust  for  the  benefit 
of  the  inmates  of  the  Laguna  Honda  Home  is  not  only  in  accord  with 
the  foregoing  court  decisions  but  is  also  properly  deducible  from  the 
will  as  the  dominant  intent  of  the  testator,  whose  solicitude  for  the 
welfare  of  the  aged  is  indicated  by  the  three  separate  dispositive 
provisions  in  his  will  to  homes  for  the  aged. 

It  would  be  impossible  in  this  opinion  to  specifically 
categorize  what  particular  expenditures  from  the  fund  would  be  for 
the  benefit  of  the  inmates  within  the  general  intent  of  the  testator 
as  above  outlined. 

The  term  "benefit,"  however,  has  a  broader  meaning  than 
mere  support,  and  embraces  those  things  which  promote  the  welfare, 
pleasure  and  personal  happiness  of  the  person  benefited.   (See: 
Webster's  New  International  Dictionary;  Weston  v.  Second  Orthodox 
Congregational  Church  (N.H.),  95  A.  146;  Ferrigino  v.  Keasbev.  et  al.. 
"(Conn.).  106  A.  445:  Swerson  v.  Berg.  77  P. 2d  382.) 

In  a  public  institution  such  as  Laguna  Honda  Home,  the  use 
of  the  fund  for  those  things  which  are  minimal  and  obligatory  for  the 
support  and  maintenance  of  the  inmates  would  confer  no  benefit  on 
them  from  such  fund  and  it  should  not  be  used  for  such  purpose. 
Rather,  it  should  be  used  in  light  of  the  broader  signification  of 
the  term  "benefit"  and  devoted  to  those  expenditures  which  have  as 
their  object  the  added  comfort,  welfare,  pleasure  and  happiness  of 
the  aged  and  infirm  in  the  home.  The  determination  of  which  expendi- 
tures properly  fall  within  this  broad,  general  intent  is  necessarily 
left  to  the  discretion  of  those  charged  with  the  management  of  the 
home,  which  would  be  the  Superintendent,  acting  under  the  supervision 
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and  control  of  the  Director  of  Public  Health  and  the  Chief  Adminis- 
trative Officer,  and  the  Board  of  Supervisors  with  relation  to  the 
appropriation  of  the  money.   (See:  Estate  of  De  Mars ,  supra.) 

If  any  particular  proposed  expenditure  is  ever  in  question, 
I  shall  be  pleased  to  render  my  opinion  thereon  upon  request. 

You  are  thus  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,  California 


TJB/LSM 
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OPINION  NO.  1575 
November  9,  1961 


SUBJECT:   DISCRETION  OF  ENFORCEMENT  AGENCIES  IN  ALLOWING 

EXCESS  FLOORS  OF  OCCUPANCY  IN  WOOD  FRAhE  BUILDINGS 

Dear  Dr.  Sox: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Sec.  1005,  Table  10-E  of  the  San  Francisco  Building 
Code  sets  the  maximum  number  of  floors  of  occupancy 
permitted  in  residential  buildings  of  the  several 
types  of  construction.   Your  attention  is  particularly 
drawn  to  the  limitation  of  3  stories  for  a  Type  5 
(frame)  building.  Under  Section  15356,  the  State 
Housing  Act  also  limits  stories  of  occupancies  in 
residential  buildings  similarly. 

"One  of  the  results  of  greatly  accelerated  code  en- 
forcement activities  in  residential  buildings  has  been 
the  frequent  elimination  of  apartments  installed  with- 
out required  permits  resulting  in  the  displacement  of 
the  occupants.   Certain  of  the  apartments  that  have 
been  eliminated  were  located  on  floors,  or  portions  of 
floors,  that  were  formerly  utilized  for  storage  areas 
and  lobbies  and  frequently  constituting  an  excess 
floor  of  occupancy. 

"It  has  been  our  experience  that  some  of  the  eliminated 
apartments  represented  better  than  average  housing,  and, 
except  for  creating  an  excess  floor  of  occupancy,  these 
apartments  could  have  been  retained  in  the  buildings  by 
the  addition  of  certain  safety  features.  In  addition, 
in  many  cases ,  the  fire  hazard  was  diminished  by  having 
a  dwelling  unit  rather  than  storage  space  in  this  area. 

"In  recent  years  technological  advances  have  brought 
about  fire-resistive  materials  and  fire-protective 
devices  which,  if  used  in  buildings  with  excess  floors 
of  occupancy,  or  those  proposing  to  have  excess  floors 
of  occupancy,  would  prove  to  be  no  more  hazardous  than 
the  presently  allowed  floors  of  occupancy.   In  the  city 
at  the  present  time  there  are  many  legally  occupied 
Type  5  (wood  frame)  buildings  with  three  floors  of  liv- 
ing and  sleeping  above  a  floor  of  commercial  occupancy, 
which  is  probably  more  hazardous  than  a  fourth  (excess) 
floor  of  occupancy  for  living  and  sleeping.   There  is 
a  very  serious  doubt  that  the  installation  of  apartments 
on  a  floor  that  was  formerly  utilized  for  storage 
space  is,  as  such,  a  greater  hazard. 
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"In  view  of  the  foregoing,  we  now  desire  to  be  advised 
whether  the  responsible  enforcement  departments  can 
establish  under  authority  of  Section  U6  of  the  San 
Francisco  Housing  Code  and  Section  106  of  the  Building 
Code,  safety  standards  which  would  permit  an  excess 
floor  of  occupancy  in  new  or  existing  buildings  of 
Type  5  construction,  providing  additional  safety 
features  not  required  by  code,  which  in  the  opinion 
of  the  enforcing  agency  would  provide,  at  least, 
equivalent  safety,  were  provided  as  an  alternate." 

0  P  I  N  I  0  N 

Sections  15852  and  15354  of  the  State  Housing  Act. 
(Health  and  Safety  Code,  Sections  15852  and  15854),  impose 
restrictions  on  the  floors  of  living  space  occupancy  that 
can  be  permitted  in  a  wood  frame  building.   They  read  as 
follows : 

"§  15852.   Wooden  apartment  house  or  hotel. 
The  height  of  a  wooden  apartment  house  or  hotel 
shall  not  exceed  any  of  the  following: 

(a)  Three  stories  for  living  or  sleeping 
purposes  at  any  point. 

(b)  More  than  two  times  the  width  of  the 
widest  street  abutting  the  lot  on 
which  the  building  is  situated. 

(c)  Fifty  feet  at  any  point  above  the  ad- 
joining sidewalk  or  actual  ground 
levels. " 


'§  15854.   Exclusion  of  basement  in  computing 
height :   Exception.  Any  wooden  apartment  house  or 
hotel  with  not  more  than  three  stories  for  living 
or  sleeping  purposes  at  any  point  may  have,  in 
addition,  a  basement  with  a  ceiling  height  of  not 
more  than  eight  feet  above  the  adjoining  sidewalk 
or  ground  levels.   If,  however,  the  basement  con- 
tains any  room  used  for  living  or  sleeping  pur- 
poses, it  shall  be  counted  as  a  story  for  living 
or  sleeping  purposes." 

In  San  Francisco  we  have  imposed  like  restrictions 
on  the  use  of  Type  5  (wood  frame)  buildings.   These  local 
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restrictions  are  founds  in  "Section  907,  San  Francisco  Building 
Code,  (Part  II,  Chapter  I,  San  Francisco  Municipal  Code), 
and  Table  10E  of  our  Building  Code. 

However,  both  the  State  Housing  Act  and  our  local 
Building  and  Housing  Codes  clearly  permit  the  exercise  of 
discretion  with  respect  to  the  use  of  alternates  to  the 
codes'  specific  requirements.   (Health  and  Safety  Code, 
Section  15159;  San  Francisco  Building  Code,  Section  106, 
San  Francisco  Housing  Code,  Section  106).   By  virtue  of  the 
decision  in  the  Hilton  Hotel  case,  136  A.C.A.  694,  the  ac- 
ceptance of  alternate  materials,  appliances,  installations, 
devices,  arrangements,  and  methods  of  construction  was  ex- 
tended to  include  specific  code  sections  involving  "standards 
of  safety." 

In  the  present  situation  we  are,  of  course,  dealing 
with  "standards  of  safety. :1  Since  the  case  of  Board  of 
Permit  Appeals  v.  Central  Permit  Bureau.  136  A.C.A.  694, 
(Hilton  Hotels  Corporation),  it  is  clear  that,  even  where 
standards  of  safety  are  involved,  the  department  heads 
charged  with  enforcing  local  codes  can  approve  alternates  to 
specific  code  requirements  when  such  alternates  are  found  to 
be  equivalent,  or  superior  to,  the  specific  requirements  pre- 
scribed by  the  codes.   Thus,  in  the  Hilton  Hotel  case  use  of 
a  so-called  'Denver- Type ;t  smoketower  was  held  to  be  an  addi- 
tional safety  factor  which  could  be  accepted,  even  though 
specific  sections  of  the  State  and  local  codes  required  that 
a  number  of  other  separate  and  distinct  safety  factors  be 
used. 

In  other  words,  where  some  additional  safety  measure, 
not  required  by  the  codes,  is  used  on  a  structure,  this  will 
suffice  for  specific  requirements  when  the  person  charged 
with  enforcing  the  code  provisions,  in  his  discretion,  is 
satisfied  that  the  over-all  safety  standards  of  the  codes  are 
being  met. 

Your  request  for  opinion  points  out  a  situation 
that  would  permit  an  obvious  inequity  if  the  letter  of  the 
law,  as  expressed  in  Section  1005,  Table  10-E  of  our  Building 
Code,  were  followed.   That  is,  a  wood-frame  building,  (Type  5). 
having  a  cohere ial  occupancy  that  was  hazardous  on  the  first 
floor  could  be  permitted  with  three  additional  floors  of  liv- 
ing space  occupancy  above.  On  the  other  hand,  four  floors 
of  occupancy  in  a  wood-frame  building,  without  any  hazards 
from  commercial  enterprises  being  located  therein,  would  be 
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prohibited.   It  seems  apparent  that  this  incongruous  situa- 
tion was  not  contemplated  by  the  drafters  of  our  codes . 
Section  1J6  of  the  Building  and  Housing  Codes  was  probably 
inserted  to  prevent  such  situations  from  occurring,  and  to 
allow  use  of  alternates  brought  about  by  technological  ad- 
vances . 

You  are,  therefore,  advised  that  our  local  codes 
and  the  State  Housing  Act  provide  for  the  use  of  alternates, 
in  lieu  of  specific  code  requirements.   The  codes  permit 
you  to  exercise  your  discretion,  as  an  enforcing  officer,  in 
determining  what  additional  safety  factors  would  be  necessary 
to  permit  an  extra  floor  of  living  space  occupancy  in  a  wood- 
frame  building.   Once  you  determine,  in  your  discretion,  that 
the  minimum  standards  of  safety  prescribed  by  the  codes  are 
met  by  approval  of  an  additional  safety  factor,  it  will  be 
in  order  for  you  to  allow  an  additional  floor  of  living  space 
as  described  in  your  request  for  opinion. 

My  opinion  is  confined  to  a  consideration  of  existing 
structures.   In  these  instances  the  City  encouraged  many  prop- 
erty owners  to  add  additional  living  space  to  existing  struc- 
tures to  alleviate  the  housing  shortage.   It  would  not  now  be 
equitable,  or  a  fair  interpretation  of  the  codes,  to  insist 
that  these  well  constructed  living  areas  be  abandoned.   How- 
ever, you  are  not  to  infer  from  this  opinion  that  your  dis- 
cretion would  be  the  same  as  to  new  wood- frame  buildings 
where  this  hardship  feature  is  inapplicable.   There  would  be 
no  valid  legal  basis  for  extending  my  opinion  to  include 
buildings  not  yet  constructed. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  St. 
San  Francisco  2 


MBF/GEB 
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SUBJECT:   PUBLIC  HEALTH:   VALIDITY  OF  LOCAL  SANITARY  REGULATION 
A3  APPLIED  TO  BEER  WAREHOUSES. 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"For  many  years  this  department  has  been  issuing  cer- 
tificates to  beer  warehouse  operators  in  accordance  with 
the  provisions  of  Section  440,  Chapter  5  of  the  Municipal 
Code.   Also  in  conjunction  with  this  procedure  the  manage- 
ment of  such  establishments  has  been  paying  inspection 
fees  as  prescribed  by  Section  35,  Part  3  of  the  Municipal 
Code. 

"Recently,  we  received  a  letter  from  Mr.  Albert 
Evans,  Executive  Secretary  and  Counsel  of  the  California 
Beer  Wholesalers '  Association,  Inc.,  Ill  Sutter  Street, 
this  city,  questioning  the  right  of  this  department  to 
issue  the  certificate  and  also  the  necessity  for  members 
of  his  organization  to  pay  the  license  fees.  He  further 
stated  that  he  had  advised  a  member  of  his  association 
not  to  pay  the  fee. 

"Mr.  Evans  bases  his  claims  on  the  following: 

"1.  Article  XX,  Section  22  of  the  Constitution  of  the 
State  of  California  exclusively  reserves  this  right  to 
the  State  of  California  and  the  Department  of  Alcoholic 
Beverage  Control. 

"2.   Section  2301  of  the  Business  and  Professions  Code 
of  the  State  of  California  specifically  provides  that  the 
Alcoholic  Beverage  Control  Act  is  concerned  with  the  healths 
safety  and  welfare  of  the  people. 

"3.  Section  24203  of  the  Business  and  Professions  Code 
provides  for  the  filing  of  an  accusation  by  local  author- 
ities where  public  health  is  involved. 

1  Further,  Mr.  Evans  cites  certain  decisions  concern- 
ing this  matter: 

"Los  Angeles  Brewing  Co.  v.  Los  Angeles,  8  CA2d  391 
and  the  Opinions  of  the  Attorney  General  of  the  State 
of  California  N.3.  -306  which  sets  forth  'A  city  or 
county  may  not  impose  a  license  fee,  either  for 
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regulatory  or  for  revenue  purposes,  upon  persons 
engaged  in  the  transportation  of  intoxicating  liquors.1 

"The  point  of  the  degree  of  actual  inspection  that 
is  necessary  for  a  product  in  a  hermetically  sealed  con- 
tainer was  also  raised. 

"Under  the  provisions  of  Section  440,  Chapter  5 
of  the  Municipal  Code  it  is  required  that  all  establish- 
ments wherein  food  is  prepared  for  sale,  produced, 
manufactured,  packed,  stored,  or  otherwise  disposed  of, 
etc.,  for  human  consumption,  within  the  City  and  County 
of  San  Francisco,  shall  obtain  a  certificate  issued  and 
signed  by  the  Director  of  Public  Health.   Such  certifi- 
cate is  issued  only  after  determination  that  the  premises 
are  in  a  sanitary  condition,  and  that  all  proper  arrange- 
ments for  carrying  on  the  business  without  injury  to  the 
public  health  have  been  complied  with,  and,  second,  that 
the  provisions  of  all  ordinances,  or  regulations  made 
in  accordance  therewith  for  the  conduct  of  such  estab- 
lishment have  been  complied  with.   Accordingly,  inspection 
of  the  premises  is  mandatory. 

"Section  440,  for  the  purpose  of  this  section,  defines 
food  to  include  all  articles  used  for  food,  drink,  con- 
fectionery or  condiment,  whether  simple  or  compound  and 
all  substances  and  ingredients  used  in  the  preparation 
thereof. 

"May  we  have  your  opinion  as  to  whether  or  not  the 
Department  of  Public  Health  acting  under  the  provisions 
of  Section  440,  Chapter  5,  Municipal  Code  shall  continue 
the  issuance  of  certificates  for  this  type  of  business." 

OPINION 

Section  440  of  the  San  Francisco  Municipal  Code,  Part  II , 
Chapter  V  (Health  Code)  provides  that  all  places  where  food  or 
drink  is  prepared,  served,  sold  or  stored  shall  be  inspected  and 
certified  by  the  Department  of  Public  Health  as  meeting  certain 
minimum  sanitary  requirements.   Sections  35  and  35.1,  part  III, 
of  the  San  Francisco  Municipal  Code  sets  forth  the  fees  to  be 
charged  for  such  inspection.   Section  24  of  the  Charter  of  the 
City  and  County  of  San  Francisco  limits  such  fees  to  the  actual 
cost  of  inspection  thus  establishing  the  purpose  of  Section  440 
of  the  Health  Code  as  regulation  and  not  revenue.   This  non- 
discriminatory sanitary  regulation  has  been  in  effect  since 
1914. 
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Article  XX,  Section  22  of  the  California  Constitution 
reserves  to  the  State  the  exclusive  right  to  license  and  regulate 
those  engaged  in  the  liquor  business.   This  section  was  added  to 
the  State  Constitution  in  1932  and  became  effective  in  1933. 

Your  request  for  opinion  indicates  that  the  validity  of 
Health  Code  Section  440  as  applied  to  local  beer  warehouses  is 
challenged  on  grounds: 

(1)  That  it  is  unreasonable  to  require  inspection  of 
premises  where  beer  is  stored  in  hermetically 
sealed  bottles  and  cans,  and 

(2)  That  the  State  has  reserved  the  right  to  license 
and  regulate  the  liquor  business  invalidating 

or  superseding  local  sanitary  regulations  as 
applied  to  premises  used  in  the  liquor  business. 

Considering  generally  the  question  of  ^reasonableness"  of 
ordinances  the  Appellate  Court  in  Justesen's  Food  Stores,  Inc.  v. 
City  of  Tulare,  43  Cal.  App.  (2d)  616,  said: 

"■  .  .  the  courts  will  not  hold  enactments 
invalid  unless  they  are  palpably  unreasonable, 
arbitrary  or  capricious  having  no  tendency  to 
promote  the  public  welfare ,  safety,  morals  or 
general  welfare.   Every  presumption  is  in  favor 
of  the  reasonableness  of  the  law  and  its  validity. 
....   If  reasonable  minds  might  differ  as  to 
the  reasonableness  of  the  regulation,  the  law 
must  be  upheld." 

It  is  common  knowledge  that  beer  is  stored  in  bottles  and 
cans  which  are  used  as  drinking  containers  by  the  beer  consuming 
public.   Storage  of  beer  in  containers  used  for  drinking  in 
premises  where  rodent  or  vermin  infestation  exists  or  where  drains 
are  clogged  or  sewer  lines  broken  would  subject  beer  containers 
to  contamination.   Such  containers  are  rarely  washed  let  alone 
sterilized  before  use  thus  the  public  health  hazard  is  obvious. 
It  is  my  opinion  that,  if  challenged  in  court,  Section  440  of 
the  Health  Code  would  be  found  to  be  a  reasonable  sanitary  regu- 
lation as  applied  to  premises  where  beer  is  stored. 

The  second  ground  upon  which  the  validity  of  Section  440 
of  the  Health  Code  is  challenged  is  that  the  State  has  reserved 
the  right  to  license  and  regulate  the  liquor  business  invalidat- 
ing or  superseding  local  sanitary  regulations  as  applied  to 
premises  used  in  the  liquor  business.   Those  challenging  the 
validity  of  Health  Code  Section  440  on  this  ground  offer  the 
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following  authority  in  support  of  their  position: 

(1)  California  Constitution,  Article  XX,  Section  22, 
reserving  to  the  3tate  the  exclusive  right  to 
license  and  regulate  the  liquor  business. 

(2)  Alcoholic  Beverage  Control  Act,  Business  and  Pro- 
fessions Code,  Section  23001,  providing  that  the 
Act  is  "an  exercise  of  the  police  powers  of  the 
State  for  the  protection  of  the  safety,  welfare, 
health,  peace  and  morals  of  the  people  of  the 
State  .  .  .  and  to  promote  temperance  in  the  use 
and  consumption  of  alcoholic  beverages." 

(3)  Alcoholic  Beverage  Control  Act,  Business  and  Pro- 
fessions Code,  Section  24203,  providing  that  the 
legislative  body  or  chief  of  police  of  any  city 
may  file  with  the  Department  of  Alcoholic  Bever- 
age Control  accusations  against  any  on- sale  or 
off-sale  license  requesting  the  suspension  or 
revocation  of  any  retail  license.   Where  public 
safety,  health  or  welfare  requires  immediate 
action  public  hearing  shall  be  held  within  20 
days. 

(4)  Los  Angeles  Brewing  Co.  v.  Los  Angeles,  3  C.  A.  (2d) 
3S1  11935],  in  which  it  was  held  that  Section  22, 
Article  XX  of  the  Constitution  took  away  the  right 
of  cities  to  license  dealers  in  liquor  for  revenue. 

(5)  Ops.  Att'y  Gen.,  N.3.  306  [1937],  in  which  the 
Attorney  General  expressed  the  opinion  that  a  city 
ordinance  imposing  a  license  tax  on  operators  of 
trucks  hauling  freight  in  and  out  of  the  city  was 
inapplicable  to  persons  engaged  solely  in  the 
transportation  of  alcoholic  beverages. 

Statutory,  case  and  opinion  authority  has  been  cited  in 
support  of  the  well  established  legal  principle  that  the  liquor 
business  is  not  subject  to  local  licensing  or  regulation.   This, 
however,  is  not  the  point  in  issue.   The  point  in  issue  is  whether 
Section  440  of  the  Health  Code  can  validly  be  applied  to  beer 
warehouses  and  other  premises  used  in  the  liquor  business.  Article 
XI,  Section  11  of  the  Constitution  specifically  authorizes  local 
sanitary  regulations  such  as  Section  440  of  the  Health  Code  pro- 
vided they  are  not  in  conflict  with  the  general  laws  of  the  State. 
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A  careful  reading  of  Section  22,  Article  XX  of  the 
Constitution,  applying  the  rule  of  strict  construction  (Suther- 
land, Statutory  Construction,  3rd  Ed.  Vol.  2,  p.  412),  has  failed 
to  reveal  any  language  reserving  to  the  State  the  right  to 
inspect  and  regulate  for  sanitary  purposes  premises  used  in  the 
liquor  business.  A  careful  reading  of  the  Alcoholic  Beverage 
Control  Act  (Business  and  Professions  Code,  Sections  23000  et 
seq.)  has  failed  to  reveal  any  statutory  provision  for  State 
inspection  and  regulation  for  sanitary  purposes  of  premises  used 
in  the  liquor  business. 

Section  440  of  the  Health  Code  cannot  be  held  invalid 
as  applied  to  premises  used  in  the  liquor  business  on  grounds 
that  it  conflicts  with  non-existent  Constitutional  provisions 
or  non-existent  general  laws.  Even  where  the  State  has  reserved 
the  field,  which  it  has  not  in  this  case,  and  then  simply  failed 
to  occupy  it  courts  will  not  invalidate  local  legislation  to 
create  a  ''no  man's  land"  of  immunity  for  all  regulation  by  either 
state  or  local  government.   (35  Cal.  Jur.  (2d)  53;  Municipal 
Home  Rule  in  California,   32  Cal.  L.R.  341,  371;  see  also: 
47  Cal.  L.R.  607,  1   UCLA  L.R.  102,  72  Harv.  L.R.  737,  744) 

Research  has  failed  to  disclose  any  case  where  the 
question  of  the  validity  of  local  sanitary  regulations  as  applied 
to  premises  used  in  the  liquor  business  has  been  presented  to  a 
court  of  appellate  jurisdiction  in  California.   In  Ains worth  v. 
Bryant,  34  C.  (2d)  465,  476  [1949],  the  Supreme  Court  in  holding 
a  San  Francisco  sales  tax  on  liquor  valid  used  language  which 
suggests  how  this  question  might  be  answered  if  presented  for 
judicial  decision: 

"...  it  is  no  more  regulatory  of  the  liquor 
retailer  in  his  business  pursuit  than  are  local  and 
nondiscriminatory  fire  ordinances,  electrical,  plumb- 
ing and  building  restrictions,  zoning  limitations, 
and  the  like- -municipal  regulations  which  manifestly 
do  not  invade  the  field  of  regulation  envisaged  in 
the  State's  control  of  the  liquor  traffic." 
(Ainsworth  vs.  Bryant,  supra;  see  also:   31  Ops.  Att'y 
Gen.  259,  262  L 1950 J ,  and  Daniel  vs.  Board  of  Police 
Commissioners,  190  A.C.A.  625  [1961].) 

It  is  my  opinion  that  Section  440  of  the  San  Francisco 
Municipal  Code,  Part  II,  Chapter  V  (Health  Code)  is  a  reasonable, 
nondiscriminatory,  legally  valid  sanitary  regulation  as  applied 
to  beer  warehouses  and  other  premises  used  in  the  liquor  business. 
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The  Department  of  Public  Health  under  this  ordinance  should  con- 
tinue to  inspect  and  certify  such  premises  in  the  future  as  it 
has  in  the  past. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Ellis  D.  3ox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 


TJL/TJB 


OPINION  NO.  1577 
November  14,  1961 

SUBJECT:   SALE  OP  PAPERBACK  BOOKS  ON  PREMISES  OF  HIGH  SCHOOLS 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"May  I  have  your  opinion  as  to  whether 
school  books,  particularly  of  the  paperback 
variety,  may  be  offered  for  sale  on  the 
premises  of  various  high  schools  of  the  City 
and  County  of  San  Francisco." 

OPINION 

Pursuant  to  statutory  mandate,  all  instructional  material 
used  in  high  schools  has  been  classified  by  the  State  Board  of 
Education,  as  follows  (Section  10002,  Education  Code;  5  Cal.  Adm. 
Code  53): 

(1)  Regular  textbooks,  legally  authorized,  which 
must  be  supplied  to  pupils  for  use  without 
charge.   (Section  10052,  Education  Code) 

(2)  Other  instructional  materials,  including 
library  books  of  all  kinds,  supplementary 
books,  and  classics  in  English  and  in 
foreign  languages,  which  may  be  purchased 
by  governing  boards  of  high  school  districts 
without  reference  to  the  list  of  state 
textbooks. 

The  governing  board  of  each  high  school  district  is 
required  to  make  all  necessary  provisions  and  arrangements  to 
place  purchased  books  within  easy  reach  and  accessible  for  the 
use  of  all  pupils  in  schools  under  its  control.   (Section  10053, 
Education  Code)   No  member  of  any  school  district  governing  board, 
and  no  officer  or  employee  of  the  public  school  system,  shall  act 
as  agent  for  any  author,  publisher,  bookseller,  or  other  person, 
to  introduce  any  book  in  the  common  schools  of  this  State,  or 
directly  or  indirectly  contract  for,  or  receive  any  gift  or  re- 
ward for  introducing  or  recommending  the  book.   (Section  9256, 
Education  Code) 

In  sum,  the  legislature  has  made  full  provision  for 
furnishing  free  textbooks  to  high  school  students,  for  making 
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other  school  books  accessible  to  pupils,  and  for  prohibiting 
school  district  officers  and  employees  from  engaging  in  or 
profiting  from  the  sale  of  books. 

It  remains,  of  course,  the  privilege  of  any  student 
to  purchase  books  which  may  have  been  classified  as  instructional 
material  by  the  State  Board  of  Education,  but  it  is  my  opinion 
that  such  school  books  may  not  be  offered  for  sale  on  the  premises 
of  the  various  high  schools  of  the  City  and  County  of  San  Francisco. 

Commercial  ventures  of  this  type  would  constitute  a  use 
of  buildings  or  grounds  inconsistent  with  school  purposes  and 
contrary  to  law.   (See  Section  16552,  Education  Code) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Supervisor  John  Jay  Perdon 
Board  of  Supervisors 
Room  235,  City  Hall 
San  Francisco  2,  California 


OIW/WFB 


OPINION  NO.  1578 
November  15,  1961 


SUBJECT:   YACHT  HARBOR;  LICENSEES;   REIMBURSEMENT  OF  BERTH 
OCCUPANTS  FOR  INSTALLATIONS  MADE  IN  YACHT  HARBOR 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"In  the  very  near  future  the  Recreation  and  Park 
Commission  anticipates  final  approval  of  its  requested 
loan  of  $1,500,000  from  the  State  of  California  for  the 
rehabilitation  of  Yacht  Harbor. 

"Over  the  years  due  chiefly  to  budget  deficiencies 
the  Recreation  &  Park  Department  has  been  unable  to 
properly  maintain,  or  replace  when  necessary  the  finger 
and  header  floats  which  define  the  individual  berths. 
As  a  result  the  berth  occupants  have  in  a  great  many 
cases  replaced  or  improved  their  berthing  facilities  at 
their  own  expense.   In  some  instances  this  has  amounted 
to  several  hundred  dollars. 

"Now  with  the  time  approaching  for  the  rehabilita- 
tion of  the  harbor  these  improvements,  consisting  of 
floats,  etc.,  made  at  the  expense  of  the  berth  occupants 
will  become  valueless.  Almost  without  exception  they 
will  not  be  useable  in  the  redeveloped  harbor. 

"This  situation  confronts  the  Recreation  &  Park 
Department  with  one  and  possibly  two  questions. 

"1.   Is  the  Recreation  &  Park  Department  in  any  way 
responsible  for  reimbursement  to  berth  occupants  for  any 
improvements  made?  A  copy  of  the  rules  and  regulations 
covering  berth  rental  is  enclosed  for  your  guidance. 

"As  far  as  I  have  been  able  to  determine  no  oral 
commitment  regarding  this  was  ever  made  by  the  Depart- 
ment.  Additionally  berth  rental  has  been  kept  at  a  very 
low  figure  because  the  Department  realized  that  for  the 
most  part  it  was  only  renting  water  space. 

"2.   If  the  Department  is  financially  responsible, 
would  it  legally  be  permitted  to  allow  an  offset  against 
same  on  future  berth  rental?  Or  could  you  suggest  a 
more  appropriate  means  of  reimbursement? 

"Your  advice  on  the  above  would  be  deeply  appreci- 
ated.  The  Department  is  most  anxious  to  have  this 
matter  clarified  prior  to  receipt  of  the  loan  funds." 
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OPINION 

Finger  and  header  floats  and  other  berthing  facilities  not 
secured  to  land  in  Yacht  Harbor  are  personal  property  (Sections  657- 
663,  Civil  Code) . 

In  exercise  of  its  jurisdiction,  the  Recreation  and  Park 
Department  has  licensed  the  use  of  these  facilities  pursuant  to 
Rules  and  Regulations  for  the  Operation  of  San  Francisco  Yacht 
Harbor.   Individual  mooring  licensees  are  therein  expressly  author- 
ized to  install  floats  at  their  own  expense  upon  prior  approval  of 
the  Recreation  and  Park  Commission,  and  the  balance  of  said  Rules 
and  Regulations,  taken  together,  establish  that  these  installations 
become  the  property  of  the  licensor. 

accordingly,  it  is  my  opinion  that  the  Recreation  and  Park 
Department  is  in  no  way  responsible  to  berth  occupants  for  reimburse- 
ment for  any  improvements  made. 

The  aforesaid  response  to  your  first  inquiry  makes  consid- 
eration of  the  second  question  unnecessary. 


You  are  so  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Raymond  S.  Kimbell 
General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attn:   John  S.  McDonald 
Business  Manager 


OIW/BJW 


OPINION  NO.  1579 
November  15,  1961 


SUBJECT:   HEALTH  SERVICE  SYSTEM  RULES- -TRANSFERRING  PLANS 
Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Health  Service  Board  is  presently  working  on 
new  Rules  and  Regulations  for  the  System.   At  the  present 
time  the  System  announces  a  'sign-up'  once  a  year 
whereby  members  can  transfer  from  one  plan  to  another. 

"This  sign-up  creates  quite  an  expensive  situation 
with  the  System,  hiring  additional  personnel,  overtime 
and  a  mass  confusion  for  a  period  of  approximately  two 
months . 

"The  tentative  amendment  to  Section  46  of  the  current 
rules  and  regulations  would  greatly  improve  our  situation, 
both  financially  and  in  paper  work.  The  proposed  section 
would  read  thus : 

"'Employee  subscribers  may  transfer  from  one  plan  to 
another  plan  of  the  Health  Service  System  after  said 
employee  subscriber  has  been  in  said  plan  for  a  period 
of  six  months.   Such  transfers  will  be  effective  on  the 
first  day  of  the  second  month  following  the  month  in 
which  application  is  received  and  approved. ' 

'This  language  would  entitle  members  to  transfer  at 
the  end  of  a  six  months  period  which  the  employees  seem 
to  want  rather  than  waiting  for  the  'sign-up'  period, 
usually  in  September  and  October. 

"The  Health  Service  System  at  present  has  four  plans, 
i.e.,  Plan  I  (our  own),  Plan  II  (Kaiser),  Plan  III  (Dr. 
Harris  &  Staff)  and  Plan  IV  (Bay  Medical  Group).   In 
each  of  these  plans  the  member  and/or  his  family  have 
choice  of  Doctors  and  in  all  of  the  alternate  groups 
(II,  III,  IV)  they  can  request  the  Doctor  of  their  choice, 
one  of  the  regular  staff  members. 

"In  light  of  the  Board's  interpretation  of  choice  of 
Doctors,  we  request  that  OPINION  NO.  1392,  dated  October 
2,  1959  on  the  Board's  power  to  require  a  member  to 
remain  in  a  plan,  be  reconsidered,  in  view  of  the  liberal 
choice  the  members  have  in  all  four  plans.   Especially 
do  we  refer  to  the  last  paragraph  of  the  above-quoted 
opinion,  regarding  free  choice  of  Doctors  and  returning 
to  Plan  I  at  any  time. 
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,:I  do  not  believe  that  was  the  interpretation 
intended,  for  when  a  member  signs  up  for  coverage 
in  a  plan,  he  does  have  free  choice  of  Doctors  and 
should  he  find  a  Doctor  he  wants  to  continue  with, 
it  is  possible  to  do  so.   The  same  situation  applies 
in  Plan  I,  therefore  we  do  believe  a  free  choice  is 
given,  no  matter  what  plan  the  member  is  in.:l 

OPINION 

It  is  my  opinion  that  the  proposed  rule  change  set  forth 
in  your  request  for  opinion  would  not  be  in  violation  of  any 
Charter  provision.   Such  a  rule  could  be  adopted  if  the  Health 
Service  Board  determined  it  was  reasonable  and  a  benefit  to  the 
System. 

It  was  never  the  intent  of  prior  opinions  emanating 
from  this  office  to  prevent  the  Health  Service  Board  from  enact- 
ing the  necessary  rules  to  operate  the  Health  Service  System. 
Your  request  correctly  points  out  that  on  entrance  into  the 
Health  Service  System  city  employees  are  given  a  free  choice 
of  plans,  and  thereby  doctors.   If  the  employee  chooses  Plan 
II,  III  or  IV  he  has  within  the  plan  of  his  choice  a  panel  of 
doctors  from  which  to  make  the  free  choice  of  physician  guaran- 
teed him  by  the  Charter.     (Charter  Section  172.1.7) 

It  is,  of  course,  a  benefit  to  the  employee  to  allow 
him  the  right  to  transfer  from  one  plan  to  another,  without 
limiting  such  right  to  a  particular  time  of  the  year,  as  was 
heretofore  done  by  means  of  a  formal  sign-up  period.  This  rule, 
in  effect,  liberalizes  the  employee's  right  to  switch  plans 
freely  when  he  desires  a  change.   Further,  the  right  to  freely 
change  plans  is  not  lost,  or  abridged,  by  the  establishment  of 
a  reasonable  rule  limiting  the  right.   There  are  many  considera- 
tions in  establishing  such  a  minimum  period  within  any  one  plan 
(e.g.,  office  work,  payroll  reconcilations,  etc.).   The  form  of 
the  proposed  rule,  as  cited  in  your  request,  appears  to  be  fair 
to  the  employees  and  to  the  Health  Service  System  Office. 

The  Charter  specifically   (Section  172.1.8)  and  generally 
(Section  19)  gives  the  Health  Service  Board  authority  to  establish 
rules  and  regulations  to  enable  the  Board  to  efficiently  manage 
the  system.   Placing  a  six-month's  minimum  period  of  continuance 
in  a  particular  plan  of  the  employee 's  choice  certainly  does  not 
deprive  the  employee  of  any  vested  rights  as  respects  free  choice 
of  doctors.   Actually,  under  the  old  sign-up  period  operation  an 
employee  often  had  to  wait,  as  a  member  of  a  particular  plan  for 
a  period  in  excess  of  six-months  until  a  sign-up  was  formally 
held.   So  the  employees  would,  in  practice,  gain  rights  they 
could  not  heretofore  exercise  by  virtue  of  the  proposed  rule  change. 
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In  advising  you  that  such  a  rule  could  be  enacted  by 
the  Health  Service  Board  I  am  mindful  of  Opinion  No.  1392 
released  on  October  2,  1959,  and  referred  to  in  your  request, 
as  well  as  Opinion  No.  4083  dated  March  12,  1943,  both  dealing 
with  free  choice  of  doctors.   However,  I  find  nothing  in  those 
two  prior  opinions  contrary  to  the  result  reached  herein.  Those 
opinions  merely  pointed  out  that  the  Charter  guaranteed  to  the 
employee  a  free  choice  of  doctors.   The  imposition  of  the  rule 
cited  in  your  request  in  no  way  changes  that  right.   The  rule 
merely  imposes  a  minimum  period  within  any  of  the  present  four 
plans  to  eliminate  unnecessary  office  work  and  cost  to  the 
system.  The  employee  still  retains  the  right  to  signify  the 
plan  of  his  choice  initially  on  entering  the  System,  and 
whenever  he  subsequently  changes  plans.   Hence,  free  choice 
of  doctors  is  preserved. 

You  are  adivsed  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Lyle  J.  O'Oonnell 
Executive  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2 


MBF/GEB 


OPINION  NO.  1530 
November  16,  1961 


SUBJECT:   CLASSIFICATION  OF  MULTIPLE  OCCUPANCY  BUILDINGS, 
UNDER  SAN  FRANCISCO  MUNICIPAL  CODE 

Dear  Sir: 

Your  request   for  an  opinion  is  as   follows: 

REQUEST 

"The  Department  of  Public  Health  which  is  respon- 
sible for  the  classification  of  multiple  occupancy 
buildings  has  recently  been  confronted  with  an  unusual 
type  of  occupancy  that  is  questionable  as  to  classifi- 
cation. 

"The  particular  occupancy  with  which  we  are  con- 
cerned is  located  in  a  two-story  building  originally 
designed  and  intended  to  be  occupied  by  two  families, 
each  occupying  one  entire  floor,  each  having  a  private 
street  entrance,  and  each  having  separate  cooking  and 
sanitary  facilities.   This  type  of  building  is  locally 
recognized  as  a  two  flat  building  and  is  classified  by 
code  as  a  two- family  dwelling  (San  Francisco  Housing 
Code,  Part  II,  Chapter  XII,  Section  203.4). 

"The  present  occupancy  differs  from  the  original 
to  the  following  extent:   Each  of  the  original  two 
dwelling  units  (flats)  have  been  rented  by  the  owner 
of  the  building  to  two  unrelated  families,  who  in  turn 
have  each  rented  four  single  guest  rooms  on  the  floor 
they  rent  and  control.   There  is  presently  a  total  of 
eight  guest  rooms  rented  in  the  building. 

"Usually,  where  there  are  six  or  more  guest  rooms 
in  a  building  under  the  control  of  an  owner  or  lessee 
and  the  floors  of  occupancy  are  connected  by  public 
stairways,  we  classify  the  building  as  a  hotel.   (San 
Francisco  Housing  Code,  Part  II,  Chapter  XII,  Section 
203.3  -  San  Francisco  Municipal  Code,  Part  III,  Article 
1,  Section  160). 

"However,  in  the  described  building  the  following 
conditions  are  not  typical  of  a  hotel  building: 

1.  Separate  rental  and  control  of  each  floor  of 
occupancy. 

2.  Independent  stairways  for  each  floor  of 
occupancy . 

3.  Private  street  entrances  for  each  floor  of 
occupancy. 
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"In  view  of  the  foregoing,  we  now  desire  to  be 
informed  as  to  the  legal  classification  of  this  type 
of  building.' 

OPINION 

It  is  my  opinion  that  the  two-story  dwelling  containing 
eight  separate  guest  rooms  as  described  in  your  request  for  opinion 
is  properly  classified  under  the  applicable  code  sections  as  an 
hotel.   Ordinance  No.  473-60  (Part  III,  San  Francisco  Municipal 
Code) ,  passed  in  1960  defines  hotels  for  the  purpose  of  establishing 
a  fee  schedule  for  Health  Department  inspections. 

The  applicable  portion  of  that  ordinance  reads: 

"Section  160.  Hotels.   .  .  . 

"For  the  purpose  of  this  section  a  hotel  shall  be 
deemed  to  be  any  building  or  portion  thereof,  containing 
six  (6)  or  more  guest  rooms  used  or  intended  or  designed 
to  be  used,  let  or  hired  out  to  be  occupied  or  which  are 
occupied  by  six  (6)  or  more  guests,  whether  the  compensa- 
tion for  hire  be  paid  directly  or  indirectly  in  money, 
goods,  wares,  merchandise,  labor  or  otherwise,  and  shall 
include  hotels,  motels,  public  and  private  clubs,  and 
any  such  building  of  any  nature  whatsoever  so  occupied. 
.  .  .   tiEmphasis  added.) 

"'Guest  Room'  is  a  room  which  is  occupied  or  is 
intended,  arranged  or  designed  to  be  occupied  for  sleep- 
ing purposes  by  one  (1)  or  more  guests  but  shall  not  be 
deemed  to  include  dormitories  used  for  sleeping 
purposes  ..." 

The  facts  you  list  regarding  the  rental  of  the  eight  units 
would  not,  in  my  opinion,  change  the  classification  of  the  two-story 
dwelling.   Neither  would  the  fact  that  there  are  separate  entrances 
for  each  floor  and  independent  stairways  to  each  floor  of  occupancy. 

You  are  therefore  advised  that  you  should  treat  this  type 
of  building  for  licensing  and  inspection  purposes  as  an  hotel. 

Respectfully  submitted, 


TO:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 

MBF/GEB 


DION  R.   HOLM 
City  Attorney 


NO.  1580-A 
November  17,  1961 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  Dolan: 

This  is  in  response  to  the  inquiries  raised  at  your 
meeting  of  November  14,  1961,  relative  to  File  No.  404-61,  re- 
questing correction  of  clerical  errors  in  the  1961-1962 
assessment  roll  which  would  increase  the  amount  of  taxes  levied 
on  Lot  68  in  Block  No.  3600. 

The  correction  is  sought  by  the  Assessor  under  the 
provisions  of  Article  1,  Chapter  2,  Part  9,  Division  1,  Sections 
4831-4842  of  the  Revenue  and  Taxation  Code.  Sections  4831  and 
4836  of  the  Code,  which  are  pertinent  here,  read  as  follows: 

"S  4831.  Correction  of  errors  of  assessor  on 
roll:  Time  and  requisites  for.  When  it  can  be  ascer- 
tained from  the  roll  or  any  papers  in  the  assessor's 
office  what  was  intended,  or  what  should  have  been 
assessed,  defects  in  description  or  form  or  clerical 
errors  of  the  assessor  on  the  roll  may  be  corrected 
under  this  article  at  any  time  after  the  roll  is 
delivered  to  the  auditor  by  the  clerk  of  the  county 
board  and  before  the  sale  to  the  State." 

"§  4836.   Right  of  assessee  to  hearing  on 
correction  increasing  tax:  Notice  of  hearing: 
Finality  of  decision.   If  the  correction  will 
increase  the  amount  of  taxes  due,  the  board  of 
supervisors  shall  give  the  assessee  opportunity 
for  a  hearing  after  at  least  five  days  notice  at 
which  he  may  present  his  objections  to  the  change. 
The  decision  of  the  board  of  supervisors  in  the 
matter  is  final." 


NO.  1580-A 
November  17,  1961 
Page  2 


Insofar  as  the  factual  situation  is  concerned,  papers 
in  the  Assessor's  office  reveal  the  following: 

The  Building  Cards  on  this  property  maintained  in  the 
Assessor's  office  show  that  the  assessment  made  in  1960  was  a 
building  progress  assessment  on  the  improvements.  The  Field  Map 
maintained  in  the  Assessor's  office  likewise  shows  that  the  1960 
assessments  were  building  progress  assessments  and  contained  the 
notation  "raise  61."  In  disregard  of  these  flags  on  the  Assessor's 
own  records,  the  assessment  roll  for  1961-1962  merely  carried  for- 
ward the  partial,  building  progress  assessment  appearing  on  the 
1960-1961  roll.  Thus  papers  in  the  Assessor's  office  indicate 
what  should  have  been  assessed  but  through  error  and  omission 
the  final  assessment  on  the  completed  building  was  not  made  and 
inserted  on  the  1961-1962  roll  during  the  regular  assessment 
period. 

whether  or  not  the  error  was  a  clerical  error  within  the 
meaning  of  Section  4831  of  the  Code  is  arguable  and  authorities 
may  be  cited  on  both  sides  of  the  question,  although  I  have  found 
no  authority  directly  in  point  on  this  particular  factual  situation. 
No  court  has  ever  essayed,  to  my  knowledge,  to  set  forth  a  compre- 
hensive definition  of  what  constitutes  a  clerical  error,  but 
generally  speaking  the  courts  have  stated  that  clerical  errors  in 
assessment  procedures  are  mentioned  to  distinguish  them  from  and 
exclude  errors  of  substance,  of  judgment,  or  of  law  and  are  re- 
garded as  mistakes  which  exclude  any  idea  that  their  insertions  were 
made  in  the  exercise  of  any  judgment  or  discretion,  or  in  the  pur- 
suance of  any  determination.   (See  Kuhlemeier  v.  County  of  Los 
Angeles,  2  Cal.  2d  257;  Los  Angeles  etc.  Corp.  v.  Los  Angeles, 
22  Cal .  App.  2d  418.)  Here  the  partial,  building  progress  assess- 
ments  appearing  in  the  1961-1962  assessment  roll  for  the  completed 
buildings  were  not  made  pursuant  to  the  exercise  of  any  discretion 
or  judgment,  or  pursuant  to  any  determination  as  to  the  assessment 
value  of  the  completed  improvements,  but  were  rather  contrary  to 
the  intention  of  the  Assessor  as  to  the  completed  improvements  as 
manifested  by  the  notations  appearing  on  his  records  that  the 
assessments  should  be  raised  to  final  assessments  on  the  1961-1962 
roll .   I  have  therefore  concluded  that  the  error  was  one  that  was 
legally  correctible  under  the  provisions  of  Sections  4831-4842  of 
the  Revenue  and  Taxation  Code. 

With  reference  to  your  question  as  to  whether  the  Board 
can  legally  correct  the  error  in  view  of  the  sale  of  the  property 
and  the  action  for  rescission,  you  are  advised  that  unlike  the 
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analagous  statute  providing  for  escaped  assessments,  Sections 
531-535  of  the  Revenue  and  Taxation  Code,  the  statute  providing 
for  the  correction  of  clerical  errors,  quoted  above,  contains 
no  prohibition  against  making  the  correction  if  there  has  been 
a  change  of  ownership  at  the  time  the  correction  is  made.  How- 
ever, the  Supreme  Court  of  this  State  in  sustaining  delayed  tax 
assessments  under  other  statutes  than  the  one  involved  here  has 
indicated  that  if  the  error  has  caused  substantial  injury  to  the 
taxpayer  that  a  different  conclusion  might  be  indicated.   (See 
Carpenter  v.  Pacific  Coast  Ins.  Assn,  10  Cal.  2d  304,  305;  De  Luz 
Homes.  Inc.  v.  County  of  San  Diego,  45  Cal.  2d  546,  560. 

It  is  therefore  my  opinion  that  while  you  are  not 
legally  precluded  from  ordering  the  correction  here  by  reason 
of  the  transfer  of  ownership  and  its  attendant  results  you  may 
properly  consider  detriment  and  injury  to  the  taxpayer  and  its 
substantiality  in  making  your  decision  as  to  whether  the  cor- 
rection should  be  made.   Such  consideration,  of  course,  must  be 
limited  to  injury  caused  with  relation  to  the  year  for  which  the 
assessment  is  made,  as  there  would  be  no  question  of  the  Assessor'! 
right  to  make  the  correction  on  the  next  assessment  roll. 

You  are  thus  advised. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


Robert  E.  Cartwright,  Esq, 
300  Montgomery  Street 
San  Francisco  4 

Jay  R.  Martin,  Esq. 
300  Montgomery  St. 
San  Francisco  4 

Mr.  Russell  L.  Wolden 

Assessor 

101  City  Hall 

San  Francisco  2 


TJB 


OPINION  NO.  1581 
November  20 ,  1961 


SUBJECT : 


SENIORITY  RIGHTS,  ELIGIBLES  REACHED  FOR  APPuINTMENT 
WHILE  CN  MILITARY  DUTY 


Dear  Sir: 


Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"During  and  following  World  War  II  and  the  Korean  con- 
flict a  number  of  permanent  appointments  were  made  in  civil 
service  class  H-2  Firemen,  which  were  in  keeping  with  the 
following  stipulations  appearing  in  Section  153  of  the  City 
Charter  relating  to  eligibles  reached  for  appointment  while 
in  military  service: 

'".  .  .  when  they  shall  be  certified  and  assume  the 
duties  of  positions  in  said  class  and  their  certifi- 
cation to  said  positions  for  all  purposes  of  seniority 
shall  be  deemed  to  be  the  date  when  their  names  on 
such  eligible  lists  were  reached  for  certification, 


"In  the  application  of  this  charter  requirement  an 
unsuspected  condition  has  arisen  to  improperly  reflect 
orderly  appointment  in  accordance  with  list  position. 
This  is  best  understood  by  illustration: 


Fireman  A 
Fireman  B 
Fireman  C 
Fireman  D 
Fireman  £ 
Fireman  F 
Fireman  G 

"There  are  other  instances  of  similar  circumstance. 
It  is  obvious  that,  by  civil  service  eligibility  status, 
Fireman  A.  should  be  behind  Fireman  G.  Though  all  have 
the  same  certification  date  those  behind  Fireman  A  were 
necessarily  delayed  in  their  appointment  date  while  being 
processed. 

"While  seemingly  a  simple  matter  to  correct  depart- 
ment seniority  to  reflect  obvious  justice,  this  would  be 
a  violation  of  the  quoted  charter  language.   To  change  the 
date  of  civil  service  certification  in  the  case  of  those 


Department 

Official 

Civil  Ser. 

Civil  Ser. 

Seniority 

Appt.Date 

No. 

Cert. Date 
3/19/51 

No. 

3/19/51 

131/16 

934 

3/24/51 

114/16 

3/19/51 

930 

3/24/51 

V123/16 

3/19/51 

939 

3/24/51 

124/16 

3/19/51 

940 

3/24/51 

V127/16 

3/19/51 

941 

3/24/51 
3/24/51 

V128/16 
V129/16 

3/19/51 
3/19/51 

M 
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reached  for  appointment  while  in  the  military 
service  would  require  civil  service  initiation; 
to  change  the  dates  of  those  not  so  appointed 
would  be  an  alteration  of  true  fact. 

"While  I  recognize  the  injustice  of  circum- 
stance I  am  not  inclined  to  recommend  arbitrary 
change  without  legal  substantiation.   It  is  my 
recommendation  that  the  matter  be  submitted  to  the 
City  Attorney's  Office  for  review,  study,  and 
legal  guidance." 

OPINION 

The  principal  question  proposed  by  your  request  concerns 
certain  language  of  Section  153  and  its  application  to  members  of 
the  Fire  Department  in  relation  to  their  seniority  standing.   The 
language  in  question  deals  with  eligibles  who  are  on  lists  for 
appointment  to  positions  in  the  City  service,  but  because  of 
their  absence  from  the  City  while  serving  in  the  military,  they 
are  unable  to  accept  appointments.   This  language  reads  as 
follows : 

"If  while  in  said  military  service  the  names  of 
such  persons  are  reached  for  certification  to  permanent 
positions,  appointments  shall  be  made  to  serve  until 
such  persons  in  the  military  service  shall  present  to 
the  civil  service  commission  an  honorable  discharge  or 
certificate  of  honorable  active  service  within  the 
period  of  time  and  subject  to  the  conditions  as  pre- 
scribed by  rules  of  the  civil  service  commission,  but 
not  more  than  one  (1)  year  after  the  date  of  discharge 
of  each  such  eligible,  when  they  shall  be  certified 
and  assume  the  duties  of  positions  in  said  class  and 
their  certification  to  said  positions  for  all  purposes 
of  seniority  shall  be  deemed  to  be  the  date  when  their 
names  on  such  eligible  lists  were  reached  for  certif- 
ication, ..." 

In  order  to  understand  the  purpose  of  this  amendment 
it  is  necessary  to  review  the  language  of  Section  153  as  it 
existed  prior  to  1944.   At  that  time  there  was  nothing  in  the 
Charter,  nor  in  Section  153,  whereby  persons  who  were  in  the 
military  service  of  their  country  could  be  given  any  protec- 
tion as  to  their  standings  on  eligible  lists  or  their  rights 
of  seniority  to  positions  which  they  would  otherwise  have 
been  appointed  to  had  they  not  been  in  the  service.  The 
effect  of  the  absence  of  such  legislation  was  to  cause  persons 
in  military  service  who  were  reached  for  certification, 
but  who  could  not  accept  the  appointment,   to  receive  their 
date  of  seniority  upon  their  return  from  military  service; 
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and  thus  eligibles  lower  on  the  list  than  they  but  who  were  not 
on  military  service  had  longer  seniority  with  the  Sity.   In 
1944,  Section  153  was  first  amended  so  as  to  provide  that  for 
layoff  purposes  only  the  date  that  the  eligible  who  was  in  tHe 
military  service  was  reached  for  certification  would  control 
his  seniority.   Then,  in  1946,  a  second  amendment  was  adopted 
which  broadened  the  1944  amendment  so  as  to  include  the  date 
that  the  person  on  military  service  was  reached  for  certifica- 
tion to  include  all  purposes  of  seniority. 

In  analyzing  the  application  of  Section  153  to  employees 
of  the  Sity  and  County  of  San  Francisco,  it  must  be  clearly 
understood  that  it  is  one  of  the  sections  of  the  Charter  which 
appears  under  a  general  heading,  "Civil  Service."  While  it  is 
not  absolutely  necessary  to  include  headings  to  determine  the 
application  of  a  given  section  where  such  heading  is  not  in 
conflict  with  language  of  the  sectiovis  contained  therein,  it 
may  be  used  as  indicating  the  purpose  for  which  the  sections 
are  to  apply.   The  general  heading,  "Civil  Jervice,"  covers  all 
sections  from  141  to  154.   In  construing  the  language  found  in 
these  sections  it  has  been  generally  considered  that  it  applied 
only  to  the  employee's  rights  relative  to  his  civil  service. 
Therefore,  the  language  of  Section  153,  to  which  you  have 
directed  my  attention,  only  deals  with  the  seniority  rights 
of  the  eligible  on  military  leave  where  the  question  of  civil 
service  is  presented  and  does  not  affect  the  seniority  of  the 
employee  within  the  department  for  other  purposes. 

In  the  illustration  used  in  your  request  you  have  over- 
looked the  provisions  of  Rule  26  of  the  Sivil  Service  Commission 
which  provide  that  for  layoff  purposes,  certification  date  and 
not  the  appointment  date  is  used.   The  portion  of  Rule  26  which 
provides  this  language  reads  as  follows: 

,:Section  2.   Permanent  position.   Whenever  it 
becomes  necessary  for  an  appointing  officer  to  reduce 
the  number  of  peisons  employed  under  his  jurisdiction 
in  permanent  positions  in  any  class,  such  persons  shall 
be  laid  off  or  relieved  from  duty  in  the  inverse  order 
of  their  certification  in  his  jurisdiction  ..." 

It  is  also  the  policy  of  the  Civil  jervice  Commission 
that  where  there  are  ties  as  to  dates  of  certification,  the 
standings  of  the  eligibles  on  the  list  from  which  they  were 
certified  will  be  used  to  break  the  ties  and  establish  the 
relative  seniority.   Therefore,  Fireman  A  in  your  example, 
in  so  far  as  seniority  for  civil  service  purposes  is  concerned, 
is  behind  Fireman  G.   However,  his  position  in  the  department 
for  seniority  purposes  is  not  governed  by  the  language  of 
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Section  153  nor  by  Rule  26,  but  is  a  matter  which  is  entirely  in 
the  discretion  of  the  department. 

Section  19  of  the  Charter,  which  deals  with  the  subject 
of  powers  and  duties  of  boards  and  commissions,  provides  in 
subdivision  (a)  in  part  as  follows:   "To  prescribe  reasonable 
rules  and  regulations  not  inconsistent  with  this  charter  .  .  . 
for  the  conduct  and  government  of  its  officers  and  employees,  .  , 

The  effect  of  this  language  is  to  provide  that  your 
commission  may  adopt  whatever  reasonable  rules  are  necessary  to 
establish  seniority  of  members  within  your  department,  with  due 
regard  for  the  length  of  service  of  the  individual  members. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Thomas  W.  McCarthy,  Secretary 
Board  of  Fire  Commissioners 
Room  2,  City  Hall 
San  Francisco  2,  California 


BJtf/WFB 


OPINION  NO.  1582 
November  20,  1961 


SUBJECT:   RESIGNED  EMPLOYEES  -  HEALTH  SERVICE  SYSTEM 
CHARTER  REQUIREMENTS 


Dear  Sir: 


Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"This  department  requests  an  opinion  as  to 
whether  or  not  employees  who  are  members  of  the 
Retirement  System  and  of  the  Health  Service  System 
can  remain  as  members  of  the  Health  Service  System 
after  their  resignation  from  the  City  service. 

"Section  172.1  of  the  Charter  states  that 
members  of  the  Health  Service  System  shall  consist 
of  all  employees  who  are  members  of  the  Retirement 
System,  whereas  Section  165.2  of  the  Charter,  Para- 
graph "F"  allows  those  members  who  cease  to  be  em- 
ployed as  a  member  through  any  other  cause  other 
than  death  or  retirement,  and  with  ten  years  of 
service,  to  leave  their  money  in  the  Retirement 
System. 

"It  is  our  contention  that  an  employee  member 
resigning  from  City  service  with  the  ten  years  of 
service  as  outlined  in  the  above  quoted  Charter- 
provision,  is  leaving  his  contributions  in  the  Re- 
tirement System  for  the  purpose  of  later  receiving 
a  benefit  as  provided  in  the  Charter  provisions. 
He  therefore  is  not  a  member  in  the  true  sense  of 
the  word;  namely,  he  does  not  have  the  privilege 
of  voting  as  he  has  ceased  to  be  a  City  employee. 

"Our  question  is,  therefore,  can  said  employee 
member,  with  ten  years  of  service,  leaving  his  de- 
posits in  the  Retirement  System,  continue  Health 
Service  membership  with  the  Health  Service  System 
while  being  employed  on  the  outside? 

"This  is  the  first  case  that  has  arisen  and  I  am 
sure  there  will  be  many  others  and  it  does  not  seem 
clear  that  the  Health  Service  should  continue  member- 
ship when  such  members  cease  to  be  City  employees  and 
are  able  to  receive  medical  benefits  on  the  outside 
although  the  cost,  I  am  sure,  will  be  much  higher. 
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"An  early  opinion  is  requested  as  there  are 
now  two  cases  involved  and  we  are  unable  to  give 
these  resigned  former  employees  the  legal  decision 
they  are  requesting." 

OPINION 

In  response  to  your  specific  question  it  is  my 
opinion  that  an  individual  who  leaves  the  employ  of  the 
City  and  leaves  more  than  ten  years'  contributions  in  the 
Retirement  System,  but  does  not  resign  under  the  provisions 
of  Section  172.1.6  of  the  Charter,  cannot  remain  in  the 
Health  Service  System  as  a  resigned  member. 

My  opinion  is  based  on  the  following  language, 
found  in  our  Charter: 

"Section  172.1  ...  The  members  of  the  system 
shall  consist  of  all  employees,  which  shall  include 
officers,  of  the  city  and  county  and  of  the  San 
Francisco  Unified  School  District  who  are  members 
of  the  retirement  system.  ..."   (Emphasis  added.) 

"Section  17 2. 1.6.   Each  plan  may  make  pro- 
vision for  resigned  employees  of  the  city  and 

county  and  resigned  teachers  and  employees  of  the 
school  district  whose  resignations  occur  after 
June  15,  1955,  and  withTrTthirty  days  immediately 
prior  to  the  date  on  which,  but  for  their  resigna- 
tlonsT"^h^~JbuTd~h~ave  become  retired  members  of  the 
s~aid  retirement  system  .  .  7"      (Emphas is  adde d . ) 

Under  these  two  sections  of  the  Charter  it  is  ap- 
parent that  those  who  can  qualify  to  remain  in  the  Health 
Service  System  as  "resigned"  members  must  meet  several  con- 
ditions.  Either  they  must  be  employees  who  are  members  of 
the  retirement  system,  or  they  must  have  resigned  within  the 
framework  of  Charter  Section  172.1.6.   That  is,  they  must 
resign  after  June  15,  1955,  and  within  thirty  days  of  the  date 
at  which  they  would  normally  have  been  eligible  for  retirement 

The  requirements  of  Section  172.1.6  as  concerns 
"resigned"  members  of  the  system  were  set  forth  in  Opinion  No. 
1530,  released  by  me  on  April  17,  1961.  My  opinion  has  not 
changed  since  that  date.  However,  some  confusion  exists  by 
virtue  of  the  last  sentence  contained  in  that  opinion  which 
read,  "The  teacher  could,  of  course,  continue  in  the  Health 
Service  System  by  paying  the  resigned  employee  rate  but  not 
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as  a  retired  employee,"  To  clarify  that  sentence,  please 
be  advised  that  a  teacher,  or  any  other  employee,  can  con- 
tinue in  the  Health  Service  System  as  a  "resigned"  employee 
only  if  such  an  employee  can  bring  himself  within  the  re- 
quirements of  Section  172.1.6.   To  stay  in  the  Health  Service 
System  as  a  "resigned"  member,  the  employee  must  have  resigned 
after  June  15,  1955,  and  within  thirty  days  of  the  time  at  which 
he  could  have  retired  from  city  service. 

The  Rules  and  Regulations  of  the  Health  Service 
System  do  not  in  any  way  change  the  requirement  of  Section 
172.1.6  of  the  Charter.   Under  "Part  I,  -  Definitions"  of 
the  rules,  adopted  November  17,  1959, 

"Beneficiaries 

"...(d)  certain  resigned  employees  of  the 
City  and  County  and  certain  resigned  teachers 
of  the  San  Francisco  Unified  School  District 
whose  resignations  occur  after  June  15,  1955,  and 
within  thirty  days  immediately  prior  to  the  date 
on  which  but  for  their  resignations,  they  would 
become  retired  members  of  the  said  Retirement 
System  ..." 

In  the  situation  presented  by  your  request  for 
opinion  the  former  employee  of  the  City  is  not  a  retired 
person  within  the  meaning  of  the  provisions  of  the  Charter 
governing  the  Health  Service  System.   He  leaves  his  money 
in  the  Retirement  System  to  enable  himself  to  obtain  some 
future  benefit.   He  stops  contributions  because  he  is  no 
longer  an  employee  of  the  City.   Under  these  circumstances 
he  does  not  qualify  as  either  a  retired  or  resigned  member 
of  the  Health  Service  System.   The  mere  fact  of  leaving 
contributions  in  the  Retirement  System  does  not  continue 
one  as  an  employee  of  the  City  nor  qualify  him  to  remain 
as  a  resigned  member  of  the  Health  Service  System. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Lyle  J.  O'Connell 
Executive  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 

MBF/GEB 
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SUBJECT:   CHARTER  SECTION  95  -  CONTRACTS  -  CANYON-CHERRY 
TUNNEL  -  VALIDITY  OF  BID  WHEN  ITEM  IN  BID 
EXCEEDS  STATED  LIMITATION  IN  SPECIFICATIONS 

Dear  Sir: 

You  have  requested  an  opinion,  in  connection  with  the 
bids  received  November  9,  1961,  for  the  above  project,  asking 
whether  the  bid  of  the  Clancy  M.  O'Dell  Construction  Company,  in 
response  to  the  proposal  for  public  bidding  for  the  stated  im- 
provement, is  a  valid  bid. 

The  facts  of  this  matter  are  that  said  Company,  (herein- 
after referred  to  as  "O'Dell"),  submitted  a  bid  in  connection  with 
the  subject  proposal  for  $11,169,895.   Said  proposal  included 
bids  on  59  items,  some  of  which  were  for  unit  prices  and  others 
called  for  lump  sum  bids. 

Among  the  items  for  which  amounts  had  to  be  stated  was 
Item  No.  1,  which  appears  on  page  4.1  of  the  Schedule  of  Bid  Items 
in  the  Contract  Proposal.   This  item,  which  calls  for  a  lump  sum 
statement  of  the  amount  required  for  the  setting  up  of  the  con- 
tractor's plant,  is  explained  on  page  54  of  the  Proposal  (Section 
132  of  the  Technical  Specifications)  as  calling  for  a  "lump  sum 
payment  *  *  *  at  the  fixed  price  in  the  contract  under  Item  1  for 
furnishing  and  installing  plant  and  equipment  required  for  tunnel 
excavation." 

On  October  25,  1961,  an  addendum  was  issued  to  all  pros- 
pective bidders,  including  C'Dell.   Section  10  of  said  addendum, 
on  page  4,  modified  Section  132  of  the  Technical  Specifications 
above  referred  to,  so  as  to  provide  for  the  limitation  of  the 
amount  which  could  be  bid  for  said  Item  No.  1,  as  follows: 

"The  lump  sum  price  bid  under  Item  1  shall  not 
exceed  10%  of  the  sum  of  the  total  amounts  bid  for 
Items  2  through  59  in  any  proposal.   Any  proposal  in 
which  Item  1  exceeds  this  amount  will  be  rejected." 

In  the  O'Dell  bid  the  amount  stated  on  the  bid  form  for 
the  performance  of  Item  No.  1  was  $1,074,000.   This  sum  consti- 
tutes 10.638%  of  the  total  of  Items  Nos .  2  through  59,  which  total 
is  $10,095,895.   Hence,  the  amount  bid  by  O'Dell  was  $64,410.50 
in  excess  of  the  permissible  maximum  limit  for  Item  No.  1  as 
stated  in  the  addendum  to  the  proposal,  based  upon  said  Items  Nos. 
2  through  59. 

It  should  also  be  noted  that  the  next  lowest  bid  was  for 
the  total  sum  of  $12,334,848,  which  is  $1,164,953  higher  than  the 


OPINION  NO.  1583 
November  22,  1961 
Page  2 


O'Dell  bid.   It  is  likewise  to  be  noted  that  said  next  lowest  bid, 
in  relation  to  Item  No.  1,  consisted  of  an  item  bid  of  $1,100,000, 
which  is  $26,000  higher  than  the  $1,074,000  set  for  Item  No.  1  by 
O'Dell,  but  which  is  within  the  ten  per  cent  limitation  based  on 
Items  Nos.  2  through  59.   It  may  also  be  observed  that  the 
engineer's  estimate  (Hetch  Hetchy  Division)  for  the  total  contract 
price  was  $15,224,630,  and  that  his  estimate  for  Item  No.  1  was 
$825,000 

The  Hetch  Hetchy  Division  has  informed  this  office  that 
the  reason  for  the  ten  per  cent  limitation  on  Item  No.  1  is  to 
prevent  the  practice  of  what  is  known  in  contracting  terminology  as 
"unbalanced  bidding,"  in  which  item  values  have  been  distorted  by 
the  bidder  in  order  to  procure  some  advantage,  such  as  the  receipt 
of  interim  payments  at  an  earlier  date  than  they  would  otherwise 
be  made.   In  the  present  instance  there  is  no  implication  whatever 
that  any  contractor  purposely  intended  to  unbalance  its  bid; 
nevertheless,  under  the  authorities  which  are  subsequently  discussed, 
the  validity  of  the  bid  must  be  determined  from  the  bid  as  of  the 
time  it  was  made. 

The  general  policy  of  requiring  competitive  public  bid- 
ding on  public  improvements,  as  provided  in  Section  95  of  the 
Charter,  is  that  such  competitive  public  bidding  secures  the  most 
advantageous  price  to  the  municipality  by  preventing  undue  advan- 
tages to  accrue  to  any  bidder  which  would  not  likewise  be  enjoyed 
by  all  other  bidders.  While  it  has  been  held  that  slight  or  im- 
material variances  in  the  bid  requirements  may  be  waived  by  action 
of  the  awarding  body  (Bader  v.  Sharp,  110  A.  2d  300),  it  is  also 
established  by  a  large  body  of  authorities  that  a  substantial 
departure  from  bidding  requirements  will  require  rejection  of  the 
defective  bid  as  a  matter  of  law.    (Coller  v.  City  of  St.  Paul, 
26  N.l\  2d  835;  National  Engineering  and  Contracting  Co.  v.  City 
of  Cleveland.  146  N.E.  2d  IZO;     TownshTp""of  Hillside  v.  Sternin, 
15"  N.J.  317,  136  Atl.  265,  268;  Sutton  v.  City  of  Cleveland,  234 
Minn.  263,  48  N.W.  2d  436;  Wm.  A.  Carey  &  Co.  v.  Borough  of 
Fair lawn.  117  A.  2d  140.) 

Of  course,  it  must  also  be  recognized  that  a  departure 
from  bid  specifications  will  sometimes  be  tolerated,  in  the  dis- 
cretion of  the  awarding  authority  where  the  defect  is  so  insub- 
stantial as  to  bring  into  operation  the  doctrine  of  de  minimis . 
(See:  Cal.  Civil  Code,  §3533.)   This  is  particularly  true  where 
the  defect  does  not  violate  the  positive  terms  of  a  statute  or 
ordinance,  but  merely  violates  bid  specifications  inserted  by  ad- 
ministrative action  of  the  contracting  authority. 

Bader  v.  Sharp ,  supra; 

Hopkins  v.  Hanna , 

239  N.Y7~ST~489; 
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Board  of  Education  of  Carroll 
County  v.  AllencTer. 
112  At 1.  2d  455; 

Bryan  Construction  Co.  v. 
Board  of  Trustees , 
ToTTtTT  2d  303. 

Cf .  Duffy  v.  Village  of  Princeton, 
60  N.W.  23  277 

The  policy  against  allowing  subsequent  changes  in  the  pro- 
posal once  a  contract  has  been  let  for  public  bidding  is  expressed 
in  Warren  v.  Chandos ,  115  Cal.  382  (invalidating  subsequent 
changes  in  a  contract  for  public  improvements  to  be  performed  by 
street  assessments  on  property  owners).    That  case  holds  that  it 
is  immaterial  whether  the  changes  sought  to  be  effected  in  the  bid 
contract  resulted  in  an  increase  or  decrease  in  the  contract  price. 

The  general  principle  for  the  determination  of  whether  a 
defective  bid  is  required  to  be  rejected  as  a  matter  of  law  is 
found  in  10  McQuillin,  Mmicipal  Corporations,  §29.73,  pp.  364-365, 
as  follows : 

"There  must  be  a  substantial  compliance  with  the  pro- 
posal to  warrant  the  consideration  of  the  bid,  else  bid- 
ding would  not  be  on  equal  terms  and  the  advantages  of 
competition  would  be  lost.   Unless  the  bid  responds  to 
the  proposal  in  all  material  respects  it  is  not  a  bid  at 
all,  but  a  new  proposition.   However,  mere  irregularities 
in  the  form  of  the  bid  will  not  justify  its  rejection, 
for  these  may  be  corrected  after  being  opened  on  enter- 
ing into  the  contract.   An  important  question,  there- 
fore, sometimes  arising,  is  whether  the  municipality 
is  in  duty  bound  to  reject  a  bid  not  in  compliance  with 
the  proposal  or  whether  it  may,  in  its  discretion,  over- 
look the  insufficiency  and  notwithstanding  its  existence 
award  the  contract  to  one  who  is  the  lowest  bidder  but 
has  not  strictly  complied  with  the  request  for  bids. 
In  some  cases  it  has  been  held  that  the  municipality  may 
accept  such  a  bid.  The  rule  supported  by  reason  would 
seem  to  be  that  if  the  omission  or  irregularity  is  merely 
technical  it  may  be  overlooked,  but  that  if  it  is  a 
substantial  requirement  affecting  the  amount  of  the  bid, 
or  the  like,  the  municipality  must  reject  such  bid  not- 
withstanding it  is  the  lowest  bid.1' 

In  the  present  instance  it  should  be  noted  that  the  defect 
in  question  does  affect  the  total  price  of  the  bid,  since  if  Item 
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No.  1  had  been  bid  within  the  ten  per  cent  limitation,  the  total 
bid  price  would  have  been  correspondingly  reduced. 

Careful  consideration  has  been  given  to  the  factor  that 
the  deficiency  in  the  bid  concerns  the  overbalance  of  but  one  item 
in  a  situation  where  both  the  total  bid  price  and  the  item  bid  are 
substantially  less  than  those  bid  by  the  next  lowest  bidder. 

Other  authorities  have  been  reviewed  to  the  effect  that 
an  unbalanced  bid  is  not  invalid  as  a  matter  of  law,  but  that  de- 
fects therein  may  be  waived.   However,  the  two  cases  in  which  this 
proposition  was  stated  (Frank  Stamato  &  Co.  v.  City  of  New 
Brunswick,  et   al . ,  20  N.J.  Super,  340.~9tTA.  2d""3"4;  Aramaniaco  v. 
Borough  of  Cresskill,  62  N.J.  Super.  476,  163  A.  2d  379)  were  based 
upon  a  statement  in  the  proposals  there  involved  that  unbalanced 
bids  "may  be  rejected."  (Emphasis  added.)   In  contrast,  in  the 
present  instance,  the  addendum  in  question  itself  determines  the 
materiality  of  an  unbalanced  bid  -  specifically  stating  that  such 
a  bid,  in  reference  to  Item  No.  1,  "will  be  rejected." 

Through  the  kindness  of  0 'Dell's  counsel,  certain  deci- 
sions of  the  Comptroller  General  of  the  United  States  (Nos.  B-132442, 
B-1435S8  and  B-133808,  Vol.  37,  Decisions  of  the  Comptroller 
General)  have  been  furnished  for  review  by  this  office.  These  de- 
cisions concern  questions  such  as  (1)  whether  part  of  an  internally 
inconsistent  bid  may  be  withdrawn  by  affidavit  as  erroneously  sub- 
mitted;  (2)  the  effect  of  a  failure  to  establish  proper  standards 
for  the  evaluation  in  proper  bids  of  the  time  of  performance  in 
making  the  award;  and  (3)  the  validity  of  the  deletion  of  part  of 
the  work  after  the  acceptance  of  a  proper  bid.   None  of  these  de- 
cisions, even  if  same  governed  municipal  contracts  bid  under 
Charter  requirements ,  concern  a  bid  with  an  item  in  excess  of  an 
express  monetary  limitation  stated  in  the  proposal. 

Examination  of  a  large  number  of  authorities  has  not  been 
productive  of  any  legal  authority  allowing  acceptance  of  a  bid  de- 
fective to  the  extent  of  the  O'Dell  bid,  particularly  where  the  de- 
fect affects  the  amount  of  the  contract  rather  than  a  mere  formal 
procedural  prerequisite  to  the  bidding  process.    (Compare: 
Pascoe  v.  Barium.  225  N.W.  506,  and  Root  v.  Douglas  County.  180 
N.W.  46,  with  Cameron  v.  City  of  Escondido,  138  C. A.  2d  311, 
(defect:  failure  to  furnish  bIcT  bond  -  fully  cured  by  execution  of 
contract)  . 

While  it  has  been  suggested  that  this  defect  may  not  be 
material  for  the  reason  of  the  substantial  difference  between  this 
bid  and  the  next  lowest  bid,  it  has  been  held  that  even  though 
modification  of  a  materially  defective  bid  so  as  to  eliminate  the 
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defect  would  result  in  a  lower  contract  price,  such  bid  may  not  be 
validated  by  means  of  such  modification.   (Grande  and  Son,  Inc. 
v.  School  Hous ing  Committee  of  North  Reading  and  other sT"T3 5  N.E. 
2d  6;  Lasky  v.  City  o£  Bad  See,  Ml?  N.V.  'M  57U7) 

Moreover,  it  is  also  clear  from  an  examination  of  the 
authorities  that  no  substantial  modification  of  a  bid  contract  may 
be  made  after  the  opening  of  the  bid. 

"To  permit  the  terms  of  a  bid  to  be  amended  after  the 
opening  of  the  bids  might  well  tend  to  defeat  the  pur- 
pose and  object  of  section  343,  which  contemplates  that 
the  contract  be  awarded  to  the  person  whose  sealed  bid 
is  the  lowest  responsible  bid  at  the  time  the  bids  are 
opened.  Giving  bidders  the  right  to  amend  their  bids 
after  the  opening  of  the  sealed  bids  would  have  a 
tendency  to  encourage  the  submission  of  improper  bids 
or  bids  higher  in  amount  than  the  bidders  were  ulti- 
mately willing  to  bid.   The  policy  of  the  statute  is 
to  encourage  bidders  to  submit  sealed  bids  in  the  low- 
est possible  amounts,  prior  to  the  opening  of  the  bids. 
The  Commissioner  had  no  right,  in  the  court's  opinion, 
to  permit  Penco's  bid  to  be  amended  after  the  opening 
of  the  sealed  bids." 

General  Steel  Products  Corporation  v. 
"    cTty  of  New  YorkT  " 
TBrNT7.~§up7~2ar  77; 

Scola  v.  Board  of  Education, 
71  Atl.  2997 

This  policy  and  the  rationale  sustaining  it  are  cogently 
stated  in  Coller  v.  City  of  St.  Paul,  supra,  pp.  841-842,  as 
follows : 

"But  Dual  urges  that  making  such  modifications 
relates  to  mere  details  of  letting  the  contract, 
with  respect  to  which  the  city  authorities  have 
discretion  unrestricted  and  unimpaired  by  the 
requirements  of  the  charter  relative  to  competitive 
bidding.   We  cannot  agree  with  the  contention. 
The  very  purpose  of  requiring  competitive  bidding 
is  to  divest  the  officials  having  the  power  to  let 
contracts  of  discretion  in  some  respects  and  to 
limit  its  exercise  in  others.   In  the  area  of  dis- 
cretion is  precisely  where  such  abuses  a3  fraud, 
favoritism,  extravagance,  and  improvidence  in 
connection  with  the  letting  of  contracts  are  prevalent. 
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"Ordinary  legal  remedies  are  inadequate  to  correct 
resulting  wrongs.   The  purposes  of  requirements  for 
competitive  bidding  are  to  prevent  such  abuses  by 
eliminating  opportunities  for  committing  them  and  to 
promote  honesty,  economy,  and  aboveboard  dealing 
in  the  letting  of  public  contracts.   The  require- 
ments are  said  to  have  been  born  of  'distrust'  of 
public  officers  whose  duties  it  is  to  make  public 
contracts.   Mo  Hoy  v.  City  of  New  Roche  He. 
198  N.Y.  402,  92  N.E.  94~r30~T:.O'. ,  N.S.,  126; 
43  Am.  Jur.,  Public  Vorks  and  Contracts,  §26. 
See,  Diamond  v.  City  of  Mankato .  89  Minn.  48  93  N.W. 
911,  61  L.R.A.  448,  supral   Because  that  is  true, 
the  rule  is  as  stated  in  the  text  just  cited: 
'Since  they  are  based  upon  public  economy  and  are 
of  great  importance  to  the  taxpayers,  laws  requir- 
ing competitive  bidding  as  a  condition  precedent 
to  the  letting  of  public  contracts  ought  not  to  be 
frittered  away  by  exceptions,  but, on  the  contrary, 
should  receive  a  construction  always  which  will 
fully,  fairly,  and  reasonably  effectuate  and  advance 
their  true  intent  and  purpose,  and  which  will  avoid 
the  likelihood  of  their  being  circumvented,  evaded, 
or  defeated.   Stern  insistence  upon  positive 
obedience  to  such  provisions  is  necessary  to  main- 
tain the  policy  which  they  uphold.   Contracts  made 
in  defiance  of  such  requirements  not  only  are  un- 
enforceable, but  afford  no  basis  for  recovery  by 
the  contractor  upon  an  implied  obligation  to  pay  the 
value  of  benefits  received  by  the  public  body.  ' 
If  officials  charged  with  the  letting  of  public  con- 
tracts should  be  permitted  in  their  discretion  to 
permit  bids  to  be  changed  after  they  have  been 
received  and  opened,  it  would  open  the  door  to  the 
abuses  which  it  is  the  purpose  of  the  requirements 
of  competitive  bidding  to  prevent  and  suppress." 

While  it  is  the  policy  of  the  City  and  County  to  seek  to 
uphold  bids  wherever  possLble,and  particularly  when  to  do  so  will 
bring  monetary  benefit  to  the  City  and  County,  nevertheless,  in 
this  instance  I  must  advise  you  that  the  C'Dell  bid,  due  to  its 
violation  of  an  express  item  limitation  affecting  the  amount  of 
the  bid  to  the  extent  of  $64,410.50,  is  defective  to  a  material 
degree,  requiring  its  rejection  as  a  matter  of  law. 

As  I  have  previously  advised  you  in  such  matters,  under 
such  circumstances,  the  Public  Utilities  Commission  will  have  the 
option,  pursuant  to  the  proposal  and  to  Section  95  of  the  Charter, 
on  the  basis  of  its  best  judgment,  of  accepting  the  next  lowest  bid 


OPINION  NO.  1583 
November  22,  1961 
Page  7 


which  is  responsive  to  said  proposal,  or  of  rejecting  any  and  all 
bids  and  ordering  that  the  contract  again  be  put  out  to  bid. 

If  the  latter  course  is  adopted,  and  the  contract  is 
again  advertised  for  bids,  it  is  my  recommendation  that  the 
language  now  appearing  in  the  addendum,  to  the  effect  that  a  bid 
violating  the  ten  per  cent  limitation  ''will  be  rejected,"  be 
omitted  from  the  proposal.   The  determination  of  the  consequences 
of  the  violation  of  such  a  limitation  is  a  matter  that  should  be 
reposed  in  the  discretion  of  the  Public  Utilities  Commission.   I 
would  suggest  that  it  be  stated  merely  that  such  a  bid  "may  be 
rejected." 

It  should  be  observed,  however,  that  the  materiality  in 
each  case  of  any  failure  to  comply  with  bidding  requirements  is  a 
legal  matter  to  be  determined,  in  consultation  with  the  Commission 
on  the  basis  of  the  facts  involved  under  the  particular  circum- 
stances. 

You  are  advised  as  herein  stated. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  C.  Kirkwood 
Manager  of  Utilities 
Public  Utilities  Commission 
287  City  Hall 
San  Francisco  2,  California 


JEB/RMD 
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Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Attention:  Mr.  Robert  J.  Dolan,  Clerk 

Gentlemen: 

I  have  received  your  letter  of  November  16,  1961,  in  which 
you  were  directed  by  the  Finance  Committee  to  ask  certain  questions 
relative  to  the  San  Francisco  Bay  Area  Rapid  Transit  District.   I 
have  set  forth  these  questions  and  my  answers  to  them  below: 

1.  What  is  your  interpretation  of  the  existing 
statutes  on  the  time  limit  of  the  existing 
plan? 

By  this  first  question  I  assume  that  you  are  asking  for 
an  interpretation  of  the  existing  statutes  as  to  the  time  limit  by 
which  the  existing  plan  submitted  to  the  San  Francisco  Board  of 
Supervisors  must  be  adopted. 

The  Board  of  Supervisors  must  act  and  either  approve  or 
disapprove  the  plans  within  15  days  of  the  public  hearing.   (Section 
29156,  Public  Utilities  Code)   If  a  majority  of  the  Board  of  Super- 
visors of  San  Francisco  disapproves  the  plan  as  submitted  and  cannot 
agree  to  any  amended  plan  within  six  months  of  the  date  that  the 
original  plan  was  submitted,  San  Francisco  may  withdraw  from  the 
District,  as  provided  in  Chapter  10  of  the  San  Francisco  Bay  Area 
Rapid  Transit  Act.   If  San  Francisco  does  not  withdraw  within  thirty 
days  following  the  six  months'  period,  it  nullifies  its  rejection 
and  is  deemed  to  have  approved  the  plan.   (Section  29157,  Public 
Utilities  Code)   Therefore,  since  San  Francisco  must  either  approve 
the  plan  within  the  six  months'  period  or  withdraw  from  the  District 
within  thirty  days  thereafter,  the  time  limit  on  the  submitted  plan 
as  to  San  Francisco  would  expire  at  the  end  of  this  seven  month 
period. 
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2.  When  will  the  State  act  expire? 

The  Rapid  Transit  Act  has  no  expiration  date  and  the 
District  has  perpetual  existence.   (Section  28950,  Public  Utilities 
Code)  However,  the  Act  contains  language  which  provides  for  the 
method  of  dissolving  the  District.  The  mechanics  provided  in  the 
Act  for  dissolution  provide  that  if  bonds  for  the  acquisition  or 
construction  of  rapid  transit  facilities  have  not  been  voted  by  the 
electors  of  the  District  within  five  years  of  its  creation,  either 
(1)  the  Board  of  Directors  may  submit  the  question  of  its  dissolu- 
tion to  the  electors,  or  (2)  the  electors  may  petition  for  its 
dissolution  by  filing  a  petition  signed  by  25%  of  the  total  of  all 
votes  cast  for  governor  by  persons  in  the  District  in  the  last 
gubernatorial  election.   If  a  petition  is  filed  as  provided  above, 
the  Board  of  Directors  must  call  an  election  to  decide  the  question 
of  dissolution.  A  favorable  vote  in  either  of  these  cases  requires 
the  Directors  to  declare  the  District  dissolved.  Failure  on  the 
part  of  the  electors  to  approve  dissolution  prohibits  any  further 
election  on  this  question  for  one  year  thereafter. 

3.  What  are  the  powers  of  the  district  with 
regard  to  mandating  a  tax  on  the  people 
of  San  Francisco  for  operational  purposes 
of  the  system? 

The  District  at  the  present  time  is  limited  to  a  levy  for 
tax  purposes  of  5i   per  hundred  for  maintenance  and  operation  of  the 
rapid  transit  facilities.  This  tax  is  to  be  supplemental  to  the 
revenues  derived  from  the  facilities  and  is  limited  to  actual 
requirements.   (Section  29132,  Public  Utilities  Code) 

Additionally,  the  District  is  required  to  levy  a  tax  which 
would  raise  enough  revenue  to  pay  the  interest  and  principal  on  all 
of  its  outstanding  bonds.   (Sections  29121  and  29122,  Public 
Utilities  Code)  The  above  taxes  become  liens  in  all  property  in  the 
District  and  are  enforceable  in  the  same  manner  as  are  liens  for 
county  taxes.   (Section  29131,  Public  Utilities  Code) 


4.   Can  the  Board  by  resolution  impose  restrictions 
upon  the  rapid  transit  district  as  to  how  the 
system  can  be  built,  should  the  Board  approve 
the  present  plans,  which  would  prohibit  the 
district  from  changing  the  approved  plans  at  a 
later  date  without  again  securing  the  approval 
of  the  Board? 


The  Rapid  Transit  Act  provides  that  whenever  the  District 
Board  receives  the  necessary  reports  upon  which  to  base  a  plan  or 
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plans  and  has,  by  resolution,  made  a  finding  that  they  are  feasible 
and  the  work  necessary,  it  shall  submit  them  to  the  board  of  super- 
visors of  each  county  in  the  District.   If  a  county  board  cf  super- 
visors rejects  them  and  assigns  reasons  for  its  objection,  the 
District  Board  may  amend  them  and  resubmit  them  in  amended  form  to 
the  boards  of  supervisors.   The  District  Board  may  not  call  an 
election  to  submit  a  bond  proposal  to  the  electors  of  the  District 
on  any  plan  or  recommendation  until  it  has  received  unanimous 
approval  from  the  boards  of  supervisors  of  the  counties  still  in  the 
District  at  the  time  of  the  approval.   (Sections  29153  to  29158, 
Public  Utilities  Code) 

Thus  the  Act  gives  both  the  District  Board  and  the  individ- 
ual boards  of  supervisors  within  the  District  an  opportunity  to 
resolve  their  differences  before  presenting  a  proposal  for  financing 
the  plan  to  the  voters.   However,  any  approval  made  by  a  board  of 
supervisors  would  have  to  be  unequivocal  and  without  any  conditions 
attached  thereto.   Once  the  plan  receives  the  unanimous  approval  of 
the  boards  of  supervisors  of  the  counties  in  the  District,  it  may 
not  thereafter  be  altered.   The  bond  election  called  by  the  District 
Board,  which  would  authorize  the  financing  of  any  plan,  must  be 
based  upon  the  plan  approved  by  the  action  of  all  of  the  county 
boards  of  supervisors  in  the  District.   (Sections  29158  and  29159, 
Public  Utilities  Code) 

5.  What  constitutes  the  rapid  transit  district 
in  whole  and  can  the  rapid  transit  district 
act  as  such  for  four  or  only  three  counties? 

The  Rapid  Transit  District  as  presently  constituted  con- 
sists of  the  counties  of  Alameda,  Contra  Costa,  Marin,  San  Francisco 
and  San  Mateo.   (Section  28600,  Public  Utilities  Code)   However, 
since  a  county  has  the  right  to  withdraw  when  it  cannot  reach  an 
agreement  with  the  District's  Board  on  any  proposed  plan,  as  out- 
lined herein,  the  District  may  be  cut  to  less  than  these  five 
counties.   The  withdrawal  of  any  county,  however,  would  not  dissolve 
the  District  but  would  only  free  that  county  from  the  provisions  of 
the  Act.   It  is  conceivable  that  at  the  end  of  the  seven  months 
period  previously  discussed,  only  three  or  four  counties  would  be 
left  in  the  District.  As  presently  written,  the  statute  would 
permit  the  Directors  to  proceed  with  plans  for  a  District  consisting 
of  these  three  or  four  counties  if  they  had  the  unanimous  approval 
of  the  boards  of  supervisors  of  those  counties  as  to  such  plans. 
The  system,   however,  as  constructed,  would  not  necessarily  be 
limited  to  these  three  or  four  counties  but  could  also  be  extended 
to  other  counties.   (Section  29158,  Public  Utilities  Code) 
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6.  Was  the  provision  for  a  3/5ths  vote  versus 
the  2/3ds  vote  so  written  as  to  include  all 
five  counties  of  the  district,  cr  would  it 
be  effective  should  the  district  be  comprised 
of  four  or  three  counties? 

The  amendment  to  Section  29169  of  the  Public  Utilities  Code 
which  reduced  the  majority  of  votes  necessary  to  approve  the  bond 
issue  from  2/3  to  3/5  of  all  those  voting  was  not  written  in  such  a 
way  as  to  be  effective  only  if  all  five  counties  remained  in  the 
District.   It  was  written  for  the  purpose  of  making  it  less  onerous 
on  the  part  of  the  District  to  secure  the  necessary  approval  of  the 
electorate  of  the  District  on  bond  issues  that  might  be  proposed. 
Therefore,  it  would  be  operative  regardless  of  the  number  of  counties 
in  the  District  at  the  time  the  election  was  held. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


BJW;lp 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Re:  Fije  SO^l-1?! 
Dear  Mr.  Dolan: 

In  keeping  with  the  request  recently  made  of  me 
"for  review  and  legal  conclusion"  of  the  instant  matter, 
particularly  the  letter  from  Neyhart  and  Grodin,  attorneys 
for  the  gardeners,  the  following  is  submitted  relative  to 
proposed  reclassifications  of  certain  employees  who  have 
heretofore  served  in  the  class  058  Gardener. 

On  February  10,  1961  I  rendered  my  Opinion  No. 
1507  to  the  Civil  Service  Commission  relative  to  the  classi- 
fication, reclassification  and  reallocation  of  positions 
as  an  aftermath  of  the  so-called  Jacobs  Survey.   In  a 
general  and  fundamental  way  that  opinion  treats  upon 
concepts  basic  to  your  request  for  advice,  and  for  that 
reason  I  am.  transmitting  herewith  a  copy  of  Opinion  No. 
1507  for  the  consideration  of  the  Finance  Committee  in 
connection  with  our  instant  problem. 

As  a  further  concept  basic  to  this  entire 
problem  it  must  be  noted  that  in  no  event  could  any  reclassi- 
fication or  retitling  of  any  of  the  gardener  positions  be 
effected  to  the  prejudice  of  anyone  currently  holding  such 
position.  This  is  a  fundamental  charter-required  protec- 
tion to  the  current  occupant  of  any  position  which  under- 
goes a  reclassification,  so  that  the  changes  affected  by 
the  reclassification,  including  salary  changes,  if  any,  can- 
not be  made  effective  until  said  occupant  of  the  position 
has  vacated  it.   It  is  assumed  that  there  is  not  in  the 
proposal  before  the  Committee  anything  that  would  do  violence 
to  the  principle  just  expressed  with  relation  to  the  current 
058  Gardeners  whose  positions  are  involved  in  these  matters. 

Relative  to  the  Crockett  litigation  to  which 
reference  is  made  in  the  Neyhart  and  Grodin  letter,  Superior 
Court  No.  W61+228,  that  litigation  was  handled  by  my  Deputy, 
William  F.  Bourne.   It  involved  an  action  wherein  city 
employees  in  the  classif icationsof  gardeners,  sub-foreman 
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gardener,  and  foreman  gardener  sought  to  compel  the 
fixing  of  their  salaries  pursuant  to  the  provisions  of 
Section  151.3  of  the  Charter,  and  at  a  parity  with  the 
rate  set  up  in  a  collective  bargaining  agreement  between 
laborers  groups  and  the  Associated  General  Contractors 
under  the  classification,  as  set  forth  in  the  collective 
bargaining  agreement,  designated  "Gardeners,  Horticul- 
tural and  Landscape  Laborers."   Prior  to  this  lawsuit 
which  was  brought  in  December,  1956,  and  tried  in  June, 
1957>  the  rate  of  pay  for  the  said  city  gardeners  had 
been  established  under  the  provisions  of  Charter  Section 
151.  This  was  for  the  reason  that  it  was  the  position 
of  the  Civil  Service  Commission  and  staff  that  the  city 
gardeners  were  not  comparable  in  the  matter  of  work 
performed  to  those  in  private  industry,  under  the 
contract  noted,  did  work  under  the  rate  of  pay  prescribed 
in  the  contract  for  "Gardeners,  Horticultural  and  Land- 
scape Laborers."  Mr.  Bourne  informs  me  that  the  judgment 
of  the  Court  was  rendered  in  favor  of  the  gardeners, 
petitioners  in  the  action,  and  in  favor  of  all  other 
city  gardeners  similarly  situated.   It  was  determined 
in  the  suit  that  the  said  city  gardeners  were  doing  the 
same  type  of  work  that  was  being  done  in  private  industry 
in  San  Francisco  and  paid  for  under  the  said  collective 
bargaining  agreement  rate  of  pay  established  for  the 
private  industry  contract  designation  "Gardener,  Horti- 
cultural and  Landscape  Laborers."  Mr.  Bourne  also 
informs  me  that  the  evidence  did  not  remotely  support 
the  position  advanced  on  behalf  of  the  city  that  the 
private  industry  work  most  comparable  with  city  work  was 
done  by  other  than  "Gardeners,  Horticultural  and  Land- 
scape Laborers";  but  to  the  contrary,  the  evidence 
showed  that  when  in  private  industry  in  San  Francisco, 
work  of  the  nature  of  the  city  gardeners  classes  was 
done,  it  was  done  by  laborers  under  the  designation 
from  the  contract  noted  above,  and  it  was  paid  for  at  the 
same  rate  established  in  the  contract  for  work  done 
under  the  'Gardeners,  etc.,  Laborers."   It  would  appear 
that  unless  private  industry  no  longer  has  that  type 
of  work  done  by  the  "Gardeners,  etc.,  Laborers"  class 
and  no  longer  pays  the  rate  set  up  in  the  laborers 
agreement  for  the  work,  it  would  be  improper  to  segmen- 
tize city  gardeners  so  as  to  take  some  of  them  out  of  the 
151.3  category  and  to  place  them  in  the  151  category. 

In  connection  with  formulating  these  observations 
review  has  been  made  of  the  several  classes  into  which, 
as  I  understand  it,  the  current  058  Gardeners  class  is 
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intended  to  be  segmentized.  These  three  classes  are 
apparently  3*+16  Gardener,  31+li+  Groundskeeper ,  Sports, 
and  3^10  Assistant  Gardener.   In  each  of  the  three 
proposed  classes  into  which  latter  two  some  of  the 
058  Gardeners'  positions  would  be  reclassified,  there 
are  set  forth  descriptions  or  examples  of  duties.  We 
note  with  interest  that  although  the  said  descriptions 
are  varied  in  language  or  in  situs  of  operation,  the 
statement  of  duties  for  each  seems  basically  to  be  but 
a  repetition  of  the  statement  of  duties  for  the  other 
two.   I  find  it  somewhat  difficult  to  conclude  that 
there  is  a  sufficiency  of  difference  with  regard  to  the 
duty  statements  of  any  of  the  three  proposed  classes 
mentioned  which  would  satisfy  any  court,  if  these 
matters  came  to  litigation,  that  employees  in  these 
three  different  classes  were  not  actually  all  doing 
essentially  the  same  thing  in  somewhat  different  set- 
ing  and  under  different  titles. 

In  conclusion  it  would  seem  proper  to  restate 
the  final  observation  contained  in  my  said  Opinion  No. 
1507  relative  to  the  same  general  subject  matter  as 
that  involved  in  the  present  instance.   I  therein  said: 

"It  occurs  to  me  that  anything 
less  than  the  most  careful  adherence 
in  classification  and  titling  to 
established  duty  patterns,  in 
instances  where  city  work  corresponds 
with  private  work,  will  result  in 
needless  and  expensive  litigation; 
since,  in  any  event,  the  City's 
undoubted  responsibility  to  Section 
151.3  employees  is  to  pay  them  'in 
accordance  with  work  performed  and 
not  by  the  appellation  given  to  a 
certain  job  by  the  Civil  Service  Commi- 
ssion.'" (Randall  v.  Wolff,  95  Cal.  App. 
2d  795  at  803) 

I  trust  that  these  comments  and  observations 
will  be  of  assistance,  and  in  the  event  that  further 
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information  on  these  matters   is  desired  please 
do  not   hesitate   to  call  upon  me   or  Mr.   Bourne. 


Very  truly  yours 


DION  R.    HOLM 
City  Attorney 


WFB/jeb 


OPINION  NO.  1584 
December  14,  1961 


SUBJECT:   AUTHORITY  OF  BOARD  OF  SUPERVISORS  TO  CREATE  SPECIAL 
ASSESSMENT  DISTRICT  FOR  PARKING  PROJECTS. 


Dear  Sir: 


Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"At  the  conclusion  of  the  public  hearing  held 
today  by  the  Joint  Finance  and  Public  Buildings, 
Lands  and  City  Planning  Committee,  on  the  subject 
of  the  proposed  neighborhood  shopping  district 
public  parking  program,  Chairman  James  Leo  Halley 
propounded  the  following  questions,  which  he 
directed  to  your  office  for  response: 

"(l)   Has  the  Board  authority  to  create  a 
special  assessment  district  for  the 
cost  of  parking  projects,  applicable 
to  commercial  properties  benefited 
thereby? 

"(2)   Under  the  financing  plan  suggested  who 

will  assume  jurisdiction  of  land  acquired 
for  parking  facilities? 

"(3)   In  the  evpnt  that  parking  lots  are 

established  will  the  Police  Department 
have  authority  to  police  them  for  viola- 
tions insofar  as  parking  meter  regulations 
are  concerned?" 

OPINION 


(l)   Has  the  Board  authority  to  create  a  special 
assessment  district  for  the  cost  of  parking 
projects,  applicable  to  commercial  properties 
created  thereby? 

From  an  early  date  in  the  State  of  California  it  has 
been  established  that  a  city  derives  its  power  to  levy  and 
collect  a  special  assessment  from  Its  power  of  taxation. 
(Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  346)   Generally  speak- 
ing  the  only  limitations  upon  the  exercise  of  the  power  of 
special  assessment  are  that  the  Improvement  must  be  public  in  its 
nature  and  must  confer  a  special  benefit  upon  the  property 
assessed.   (Irish  v.  Hahn,  208,  Cal.  339,  344) 
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That  improvements  for  public  parking  purposes  are 
public  in  nature  and  confer  a  special  benefit  upon  the  property 
assessed  can  no  longer  be  questioned.   In  the  case  of  City  of 
Whittier  v.  Dixon,  24  Cal.  2d,  665,  667,  668,  the  Supreme  Court 
of  the  State  of  California  stated:   "Public  parking  places 
relieve  congestion  and  reduce  traffic  hazards  and  therefore  serve 
a  public  purpose  ....  Merchants  frequently  acquire  and  operate 
private  parking  places  to  attract  customers  and  vacate  buildings 
when  no  parking  space  for  customers  is  available.   Parking  places 
that  tend  to  stabilize  a  business  section,  by  making  it  readily 
accessible  to  trade,  benefit  the  property  in  the  vicinity." 

It  is  clear,  therefore,  that  the  Board  does  have 
authority  to  create  a  special  assessment  district  to  pay  the 
cost  of  parking  projects,  including  therein  commercial  pro- 
perties benefited  thereby. 

(2)  Under  the  financing  plan  suggested  who  will 
assume  jurisdiction  of  the  land  acquired  for 
parking  facilities? 

Title  to  any  properties  acquired  or  to  be  acquired  for 
parking  facilities  will  be  vested  in  the  City  and  County  of  San 
Francisco,  irrespective  of  the  particular  financing  plan  adopted. 
That  is  to  say,  it  matters  not  whether  the  proposed  parking 
facilities  are  financed  by  the  creation  of  a  special  assessment 
district,  the  issuance  and  sale  of  general  obligation  or  revenue 
bonds,  or  on  a  pay-as-you-go  basis,  for  in  any  case  the  property 
would  be  owned  by  the  City  and  County  of  San  Francisco.   In 
the  case  of  additional  on-street  parking  spaces  provided  by  the 
opening  of  new  streets,  or  the  widening  or  extension  of  existing 
streets,  said  land  (i.e.,  city  streets)  would  be  under  the 
jurisdiction  of  the  Department  of  Public  Works.   In  the  case  of 
off-street  public  parking  facilities  (i.e.,  lots  and  garages) 
the  land  would  be  under  the  jurisdiction  of  the  Real  Estate 
Department. 

(3)  In  the  event  that  parking  lots  are  established 
will  the  Police  Department  have  authority  to 
police  them  insofar  as  parking  meter  regula- 
tions are  concerned? 

The  providing  of  additional  parking  facilities  is  a 
public  use  and  a  governmental  function  (Larsen  v.  CCSF,  152  C.A. 
2d,  355,  367.)   Public  parking  places  relieve  congestion  and 
rpduce  traffic  hazards  (City  of  Whittier  v.  Dixon,  supra). 
The  power  of  the  City  to  exact  fees  for  the  privilege  of  parking 
either  on  public  streets  or  other  public  property  is  conferred 
by  Article  XI,  Section  11  of  the  State  Constitution  (Downing  v. 
Municipal  Court,  88  C.A.  2d,  345,  351).   To  achieve  the  proper 
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turnover  rate  in  off-street  parking  facilities  as  a  means  of 
further  relieving  traffic  congestion  on  city  streets  it 
would  be  proper  for  the  City  to  extend  the  parking  meter 
zones  to  include  off-street  as  well  as  on-street  parking  spaces. 

Insofar  as  parking  meter  regulations  may  be  made 
applicable  bo  City-owned  parking  lots  by  appropriate  action  of 
the  Board  of  Supervisors,  the  Police  Department  would  not  only 
be  authorized,  but  would  be  duty  bound  as  well,  to  police  said 
facilities  and  to  enforce  said  regulations. 

In  conclusion  you  are  advised: 

(1)  The  Board  has  authority  to  create  a  special 
assessment  district  for  the  cost  of  parking 
projects  applicable  to  commercial  properties 
t?nefited  thereby; 

(2)  Title  to  the  land  acquired  for  parking  facilities 
will  be  vested  in  the  City  and  County  of  San 
Francisco,  and  (a)  if  used  for  on-street  parking, 
the  land  would  be  under  the  jurisdiction  of  the 
Department  of  Public  Works,  or  (b)  if  used  for 
off-street  parking,  under  the  jurisdiction  of  the 
Real  Estate  Department; 

(3)  Upon  adoption  of  an  ordinance  extending  parking 
meter  regulations  to  City-owned  parking  lots, 
the  Police  Department  would  be  authorized  to 
police  said  lots  for  violations  of  said  regula- 
tions. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Room  235  City  Hall 
San  Francisco  2,  California 


JC/TJB 


OPINION  NO.  1505 
December  14,  1961 


SUBJECT:   DESTRUCTION  OF  3-R  ORDINANCE  RECORDS,  TIME 
WITHIN  WHICH  SAME  MAY  BE  DONE 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"In  administering  Ordinance  133-60  (Reports  of 
Residential  Records  Ordinance)  the  files  become  quite 
voluminous  over  a  period  of  time  due  to  the  volume  of 
transactions.  The  documents  that  are  filed  are: 

1.  Application  for  Report 

2.  File  copy  of  Report 

3.  Waiver  of  Report 

4.  Receipt  Postal  Card  from  buyer  as 
he  has  received  a  report. 

"A  copy  of  these  forms  is  attached  hereto  for 
your  information. 

"A  ledger  is  kept  by  date  of  the  applications 
received,  the  date  of  the  receipt  of  the  Receipt  Card, 
and  the  Waivers  received,  while  all  of  these  documents 
are  actually  filed  by  address.  My  question  is:  Can 
any  or  all  of  these  forms  be  destroyed  after  a  given 
period  of  time  or  must  they  be  kept  as  a  public  record? 
If  they  can  be  destroyed,  what  is  the  period  which 
they  must  be  held?" 

OPINION 

The  forms  referred  to  in  your  letter  are  part  of  the  files 
kept  pursuant  to  the  provisions  of  the  Reports  of  Residential 
Records  Ordinance,  more  popularly  known  as  the  3-R  Ordinance,  and  as 
such  are  municipal  records.  As  far  as  we  can  determine,  no  State 
statute  or  Charter  provision  is  concerned  with  their  preservation. 

In  answer  to  your  question,  these  forms  may  be  destroyed 
and  destruction  of  municipal  records,  such  as  these  forms,  are 
governed  as  to  the  period  which  they  must  be  held  and  the  manner  of 
destruction  by  the  third  paragraph  of  Section  8.3  of  the  San  Fran- 
cisco Administrative  Code  (formerly  Section  328.1,  Article  4,  Part  I 
of  the  San  Francisco  Municipal  Code)  which  provides  as  follows: 

"Records  less  than  five  years  old  may  be  destroyed 
or  otherwise  disposed  of  if  their  destruction  or  other 
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disposition  within  a  shorter  length  of  time  is  specifi- 
cally provided  in  a  schedule  for  the  systematic 
destruction  of  useless  records  recommended  by  the 
department  head,  approved  by  the  chief  administrative 
officer,  board  or  commission  concerned,  by  the  city 
attorney  as  to  records  of  legal  significance,  by  the 
controller  as  to  records  relating  to  financial  matters, 
by  the  retirement  board  as  to  time  rolls,  time  cards, 
payroll  checks  and  related  matters,  and  adopted  by 
resolution  of  the  board  of  supervisors." 


You  are  so  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,  California 


SEY/BJW 


OPINION  NO.  1586 
December  15,  1961 


SUBJECT:   JUDGES,  MUNICIPAL  COURT,  DATE  OP  ELECTION 
FOR  NEWLY  CREATED  JUDGESHIPS 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 
RE  Q  U  E  S  T 


"Senate  Bill  1234,  passed  at  the  1961 
legislative  session,  amended  Government 
Code  Section  74501  to  provide  that  there 
shall  be  15  Judges  in  the  San  Francisco 
Municipal  Court.   The  Act  becomes  opera- 
tive March  1,  1962 .   There  are  now  12 
Judges  in  the  Court. 

"Government  Code  Section  71142  provides  that, 
in  San  Francisco,  Municipal  Court  Judges  shall 
be  elected  in  the  time  and  manner  prescribed 
by  the  City  and  County  Charter.   Charter  Sec- 
tion 5  states  that  we  shall  elect  4  Municipal 
Court  Judges  at  each  municipal  election.   These 
municipal  elections  occur  every  two  years. 
Hence,  in  a  6-year  period  we  will  have  elected 
12  Judges. 

"We  are  unable  to  reconcile  Government  Code 
Sections  7^501  and  71142  with  Charter  Section  5. 
Therefore,  we  request  that  you  advise  us  when 
these  3  new  Judges  will  appear  on  the  ballot. 
The  pattern  set  by  Charter  Section  5  would  indi- 
cate that  we  should  elect  5  Judges  at  each 
municipal  election. 

"No  problem  exists  at  this  time,  of  course.   How- 
ever, we  raise  the  question  now  in  order  that  the 
situation  may  be  clarified  before  the  new  appointments 
are  made  and  in  time  for  the  proper  authorities  to 
consider  any  administrative  and/or  legislative  action 
that  may  be  indicated." 
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OPINION 

The  effect  of  the  1961  amendment  to  Section  74501, 
Government  Code  was  to  create  three  new  municipal  judges  in 
the  Municipal  Court  of  San  Francisco,  effective  March  1, 
1962.   As  you  pointed  out  in  your  request,  no  provision  for 
the  election  of  these  judges  or  their  successors  after  the 
initial  appointment  by  the  Governor  is  made  in  our  charter. 
Section  71142  of  the  Government  Code  provides  as  follows: 

"Judges  in  City  and  County  of  San 
Francisco.   Judges  of  municipal  courts 
in  the  City  and  County  of  San  Francisco 
shall  be  elected  at  the  time  and  in  the 
manner  prescribed  in  its  charter." 

Pursuant  to  this  section  the  Charter  of  the  City  and 
County  of  San  Francisco  now  provides  for  the  time  and  manner  of 
election  of  the  existing  twelve  judges.    (Section  5,  Charter) 
As  to  the  future  election  of  the  three  judges  to  be  appointed 
pursuant  to  the  amendment  of  section  7^501,  it  appears  that 
Section  71180,  Government  Code  places  a  restriction  on  the 
manner  in  which  the  charter  may  be  amended  to  accomplish  this. 
Section  71l80  reads  in  part  as  follows: 

"The  appointee  shall  hold  office  for  the 
remainder  of  the  unexpired  term  of  his 
predecessor  and  until  his  successor  is 
elected  and  qualifies. 

"If  the  office  to  which  any  person 
so  appointed  was  not  previously  occupied, 
he  shall  hold  office  until  his  successor 
is  elected  at  the  general  state  election 
next  succeeding  the  occurrence  of  the 
vacancy  and  qualifies.   No  successor  to 
such  appointee  shall  be  elected  at  any 
election  held  within  10  months  of  the  date 
of  the  occurrence  of  the  vacancy." 

If  the  Charter  of  the  City  and  County  of  San  Francisco 
is  to  be  amended  so  as  to  provide  for  the  time  and  manner  in 
which  these  appointees  or  their  successors  are  to  be  elected, 
it  would  have  to  follow  the  language  of  section  71180  quoted 
above.    In  following  this  language  no  election  could  be  held 
sooner  than  the  general  election  in  1964. 
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This  conclusion  is  reached  because  of  the  language 
of  section  7H8O  quoted  above  which  prohibits  an  election  to 
name  a  successor  to  a  newly  created  judgeship  within  ten 
months  of  the  creation  of  the  judgeship.   There  will  be  a 
general  election  in  1962,  but  since  this  November  election 
would  be  within  the  prohibition  provided  by  section  71180 
the  election  would  have  to  be  held  in  1964. 

The  present  state  of  the  law,  therefore,  limits 
any  amendment  to  the  Charter  of  the  City  and  County  of  San 
Francisco  relative  to  the  manner  in  which  these  three  judge- 
ships shall  appear  on  the  ballot  to  those  conditions  set  down 
in  section  JllQO,        Therefore,  you  are  advised  that  unless  the 
legislature  makes  some  changes  in  this  regard,  a  charter 
amendment  to  section  5  of  the  charter  should  be  prepared  which 
would  provide  for  the  election  of  these  judges  or  their  suc- 
cessors in  the  general  election  in  1964.   The  term  of  the 
elected  judges  would  be  for  six  years  commencing  on  the  first 
Monday  following  the  first  day  of  January  in  1965. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Chas.  A.  Rogers 
Registrar  of  Voters 
I67  City  Hall 
San  Francisco  2,  California 


BJW/WFB 


OPINION  NO.  1587 
December  18,  1961 

SUBJECT:   EXTENT  OP  VACATION  AFTER  ONE  YEAR'S  CONTINUOUS  SERVICE 

Dear  Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"Under  date  of  August  7,    1961,  the  Civil 
Service  Commission  received  a  communication 
from  the  San  Francisco  City  and  County  Employees 
Union,  Local  400,  requesting  a  ruling  concerning 
interpretation  of  the  vacation  law.   A  copy  of 
this  letter  is  attached. 

"You  will  note  that  in  the  communication 
Mr.  Jeffery,  Executive  Secretary  of  the  Union, 
requests,  'We  would  like  the  Civil  Service  Com- 
mission to  seek  the  advice  of  the  City  Attorney 
.  .  .  since  it  is  our  belief  that  the  clear 
intent  of  the  vacation  law  is  to  provide  that 
after  one  year's  continuous  service  an  employee 
is  entitled  to  ten  working  days'  vacation  and 
after  that  in  case  of  resignation,  dismissal  or 
termination  to  a  pro  rata.' 

"The  communication  from  Mr.  Jeffery  was  the 
subject  of  a  staff  report  to  the  Civil  Service 
Commission.   A  copy  of  this  report  is  attached. 
It  was  the  action  of  the  Civil  Service  Commission 
that  the  opinion  of  the  City  Attorney  be  requested 
as  to  whether  the  conclusionsof  the  Civil  Service 
Commission  staff  were  legally  correct." 


OPINION 

Your  request  concerns  interpretation  of  certain  sections 
of  the  City  Charter  authorizing  vacation  allowances  as  follows: 

"Section  151.4.   Every  person  employed 
in  the  city  and  county  service  shall  be  allowed 
a  vacation  with  pay  annually,  as  long  as  he  con- 
tinues in  his  employment,  as  follows: 

"1.   After  one  year's  continuous  service, 
ten  working  days . 
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'2.   After  five  years'  continuous  service, 
fifteen  working  days." 


"Section  151.4.4.   The  time  when  vacations 
are  to  be  taken  shall  be  at  the  convenience  of 
the  department  head  with  due  regard  for  seniority, 

"Section  151.4.5.   An  employee  with  one 
year  or  more  of  service  who  ceases  to  be  employed 
by  the  city  and  county  and  who  has  neither  re- 
ceived nor  waived  his  current  annual  vacation 
allowance  provided  for  In  section  151.4  shall 
receive  a  pro  rata  payment  for  all  service  per- 
formed since  January  1  of  the  calendar  year  in 
which  he  ceases  to  be  employed,  together  with  an 
amount  equivalent  to  any  accumulated  vacation 
allowance  due  him." 


The  facts  to  which  we  are  to  apply  said  sections  are 
those  arising  out  of  the  employment  and  termination  of  employment 
of  one  Harry  V.  Jones.   Mr.  Jones  was  employed  either  temporarily 
or  regularly  in  position  T35  with  the  Juvenile  Court  from 
February  1,  i960  to  May  31,  1961,  inclusive,  at  which  time  his 
services  were  terminated.   On  a  pro  rata  basis,  it  was  determined 
under  said  Charter  Section  151.4.5  that  Mr.  Jones  was  entitled  to 
only  a  five-twelfths  vacation  allowance  for  the  calendar  year 
1961,  calculated  to  be  four  days. 

Investigation  reveals  the  fact,  however,  that  the  reason 
Mr.  Jones  had  not  received  the  ten  working  days  of  vacation  to 
which  he  became  entitled  on  March  1,  1961  under  Section  151.4  of 
the  Charter  was  a  postponement  thereof  by  his  appointing  officer. 
Unfortunately,  Mr.  Jones  was  still  serving  on  the  probationary 
period  of  his  regular  appointment  at  the  time  of  said  entitlement 
and  his  appointing  officer  deemed  it  unwise  to  grant  him  a  vaca- 
tion during  said  period.   This  was  well  within  such  appointing 
officer's  discretionary  power  under  said  Section  151.4.4  of  the 
Charter,  but  it  could  not  have  the  effect  of  nullifying  the  earned 
right.    In  other  words,  it  was  not  freedom  of  choice  on  Mr.  Jones' 
part  that  prevented  him  from  exercising  said  earned  vacation  right 
before  his  termination  date,  but  rather  an  official  decision 
beyond  his  power  to  control.   Under  such  a  circumstance,  I  am  of 
the  opinion  that  the  strict  interpretation  of  Charter  Section 
151.4.5  to  his  case  may  not  be  applied  in  diminution  of  such 
earned  vacation  right  of  ten  working  days.    (See  Pohle  v. 
Christian,  22  Cal.  2d  83,  90) 
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As  to  the  three  months  Mr.  Jones  served  over  the  cne- 
year  period,  I  am  of  the  opinion  that  no  additional  vacation 
time  may  be  awarded.   This  is  because  the  above-quoted  Section 
151.4  limits  any  city  employee  to  one  vacation  allowance  annually, 
The  pro  rata  provision  of  Section  151.4.5,  therefore,  could  only 
have  become  operative  as  to  Mr.  Jones  had  he  remained  employed 
into  the  calendar  year  1962. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


RJR/BJW 


NO.    1587-A 
December  19,   1961 


Mr.    George   J.    Grubb 

General  Manager   of  Personnel 

Civil  Service   Commission 

151   City  Hall 

San  Francisco,  California 

Dear  Mr.  Grubb: 

You  have  asked  my  advice  upon  the  question  of 
possible  consolidation  of  several  civil  service  classes 
into  one  new  class  and  the  possible  granting  of  status 
to  occupants  of  eligible s  in  the  former  classes  for  entry 
into  the  performance  of  duties  in  the  newly  created 
class.   Specifically  the  new  classsif ication  title  is 
#7388  Utility  Plumber,  and  the  former  classes  involved 
are  the  U112  Pipe  Caulker,  U116  Serviceman  and  O30U 
Hydrantman-Gateman.  Your  communication  indicates  that 
the  Jacobs'  Report  recommends  the  consolidation  of  these 
three  classes  into  the  Utility  Plumber  Class,  and  you 
indicate  your  existing  policy  of  granting  status  rights 
in  a  new  class,  in  the  case  of  a  consolidation,  to 
occupants  of  the  former  classes. 

However,  you  suggest  the  possibility  of  not 
granting  status  in  the  Utility  Plumber  Class  to  the 
Hydrantman-Gateman  for  two  reasons,  as  follows:   (l)  the 
fact  that  the  present  class  definition  of  030U  Hydrantman- 
Gateman  states,  among  other  things,  that  he  "installs  and 
makes  minor  mechanical  repairs  ....  not  requiring  journey- 
man training  and  experience."   In  this  regard  you  note 
that  the  Civil  Service  Commission  has  at  prior  times 
denied  the  request  of  Lthe  030U  class  that  they  be  paid  the 
same  rate  as  the  A^-OW  Journeyman  Plumber;  and  (2)  you 
indicate  that  in  the  Hydrantman-Gateman  litigation  in 
195*+  (Strong  v.  City  and  County  of  San  Francisco,  Superior 
Court  No.  ^38  329-*  in  which  the  030!+'s  sought  a  court 
determination  as  to  whether  they  were  entitled  to  the 
kkOk   rate,  the  judgment  of  the  court  held  them  entitled 
to  what  you  have  designated  as  compensation  midway  between 
the  rate  they  were  then  receiving  and  the  rate  for 
journeyman  plumbers.  This  rate  was  approximately  $3.00 
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per  day  less  than  the  journeyman  plumber  rate. 

Regarding  your  item  designated  "(l)",  the 
factor  to  be  concluded  is  that,  assuming  the  propriety 
of  the  Commission' s  prior  action,  the  0304  Hydrantman- 
Gateman  is  not  identical  in  the  performance  of  duties 
with  the  Journeyman  Plumber.   However,  your  staff 
report  of  November  16,  1961,  relating  to  status  rights 
in  cases  of  class  split-offs  and  class  consolidations, 
on  page  2  thereof,  sets  forth  the  proper  legal  basis 
for  granting  status  in  an  instance  of  consolidation  as 
follows:  "There  is  a  specific  principle  of  classifica- 
tion that  two  or  more  former  classes  can  not  be  consoli- 
dated into  a  new  class  unless  the  duties  and  responsibi- 
lities, training  and  education  are  sufficiently  similar 
to  warrant  such  consolidation  and  a  uniform  rate  of 
compensation  is  appropriate."  The  same  principle  is  set 
forth  in  the  Carl's  case  from  New  Jersey,  also  discussed 
in  the  staff  report. 

In  the  consolidation  situation,  it  is  not 
identity  which  is  indispensable  to  granting  status  to 
occupants  in  positions  of  the  former  classes,  but  is  only 
necessary,  as  observed  in  your  staff  report,  that  there 
be  enough  similarity  between  the  duties,  responsibilities, 
background  and  skills  of  the  various  positions  so  that 
it  can  properly  be  said  that  in  the  exercise  of  its 
discretion  the  Commission  acted  reasonably  in  grouping 
the  various  classes  into  a  new  single  class  and  in 
granting  status  to  occupants  of  positions  in  the  former 
classes. 

With  those  principles  in  mind  it  does  not 
appear  that  a  Commission  judgment,  prior  or  present,  to 
the  effect  that  an  0304  was  not  identical  with  an  A404 
would  be  an  invincible  impediment  to  granting  status  to 
the  030V s  into  the  class  of  7388  Utility  Plumber. 

Regarding  the  issue  developed  by  your  point 
" (2)",  the  Strong  case  to  which  you  make  reference  was 
tried  in  behalf  of  the  City  and  the  Civil  Service  Commi- 
ssion by  my  Deputy,  William  F.  Bourne.  He  has  been 
instructed  by  me  to  render  whatever  assistance  you  may 
desire  of  him  with  relation  to  the  matters  involved  in 
that  litigation.   The  judgment  which  was  finally  signed 
by  Judge  Sapiro  in  the  Strong  case  was  the  product  of 
a  compromise  which  was  arrived  at  by  the  then  Civil 
Service  Commission  and  the  attorneys  for  the  Hydrantman- 
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Gateman  and   the   Plumbers  Union  Representative. 

That   case   involved  an  attempt  by  the  030V  s 
and   their   sub-foreman  and  foreman  classes   to  have   the 
judiciary  determine  whether   they  were  entitled   to  the 
rate   of  pay  of   the  AVOW  Plumber.      As  alternative   counts 
of   their   complaint,    it  was  asked   that   in  the  event   that 
the   court   did  not   determine   their  entitlement   to   the 
rate   of   the  A*+0*+  Plumber   it  would  be  alternatively 
determined   that   they  were  entitled   to  the   same   pay  as 
the   U112  Pipe   Caulker,    the  U116  Serviceman  or   the  U120 
Gateman.      After  a  trial  lasting  some   six  or   seven  days, 
during   the  course  of  which  much  evidence  was  produced 
by  the   petitioners   to   indicate   that   they,    the  Service- 
men,   the  Plumbers,    the  Pipe  Caulkers  and   the  Gatemen 
all  did  pretty  much  the   same  work,    Judge  Sapiro  openly 
expressed   to  counsel  and  to  the   then  personnel  director, 
William  L.   Henderson,    the  feeling   that   he  would  probably 
not  finally  conclude   that   the  030l+'s  were  entitled   to 
the   plumbers'    rate  but  was  going   to  hold  that   they 
should  get   the   same   treatment  as  the  pipe  caulker  and 
the   serviceman.     He  recommended   that   the  most  expedi- 
tious way  to  dispose   of   the  case  was  by  way  of  a 
compromise. 

Certain  other  factors  centering  around  disputes 
between  the  city  and   the   hydrantman-gateman  regarding 
overtime  and   stand-by  service,   also   indicated   the  advisa- 
bility of   settling   the  entire  picture   in  one  package. 
This  was  done  and   the   settlement  was  processed   through 
and   authorized  by  the  Board  of  Supervisors.      A  certain 
amount   of  back  pay  agreed  to  be  paid   the  0301+'  s   (and   the 
sub-foremen  and  foremen)  was  appropriated  by  the  Board 
of  Supervisors  and   the  payments  were  made.     The   amounts 
of  $21.50  per   day   (195^-55)  and  $22.50  per  day   (1955-56) 
for   hydrantman-gateman,   and  the  related  rates   set   up 
for   the   sub-foreman  and  foreman,  were  all  the   product 
of  negotiations  between  the   Civil  Service   Commission, 
informed  by  Mr.   Henderson  and  Mr.   Bourne,    the  Plumbers 
Union  Representative,   and   the  attorneys  for  petitioners. 

Concerning   these  matters  Judge  Sapiro  did 
not   himself  make  any  determination  with  regard   to  rates 
of  pay,   but  merely  accepted   the  rates  which  had  been 
set   up  in  the  agreement   of  compromise  and  approved,   as 
before   indicated,   by  Ordinance   of   the  Beard  of  Supervisors. 
We  repeat,   all  that   Judge  Sapiro   indicated  was   that   he 
felt   the  030U's  were  at  least   on  a  par   in  duties, 
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responsibilities,  training  and  skills  with  the  U112  Pipe 
Caulkers  and  the  U116  Serviceman;  and  it  was  his 
expression  of  intention  to  so  hold  which  originally  moved 
all  the  parties  involved  into  the  field  of  compromise. 

Hence,  it  appears  that  there  is  nothing  whatso- 
ever in  the  Strong  litigation  which  would  prevent  your 
Commission  from  exercising  its  discretion  by  granting  the 
0301+'  s  status  in  the  class  of  Utility  Plumber.  To  the 
contrary,  the  evidence  in  that  case  indicated  the  complete 
validity  of  a  conclusion  that  the  duties,  responsibilities 
training  and  skills  of  an  03,0k   are  sufficiently  similar 
to  those  of  a  0112  and  a  U116  to  authorize  that  occupants 
in  positions  of  all  three  classes  be  allowed  and  granted 
status  in  the  new  class  7388  Utility  Plumber. 

Should  further  assistance  in  these  matters  be 
desired,  please  do  not  hesitate  to  call  upon  me  or 
Mr.  Bourne. 

Yours  very  truly, 


WFB/mw  DION  R.  HOLM 

City  Attorney 


OPINION  NO.  1588 
December  20,  1961 


SUBJECT:   DISCRETION  OF  ENFORCEMENT  AGENCIES  IN  ALLOWING 

EXCESS  FLOORS  OF  OCCUPANCY  IN  WOOD  FRAME  BUILDINGS 

Gentlemen: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"Reference  is  made  to  Opinion  No.  1575  dated 
November  9,  1961,  relative  to  'Discretion  of 
Enforcement  Agencies  in  allowing  excess  floors 
of  occupancy  in  wood  frame  buildings . '   In  the 
last  paragraph  of  your  Opinion  on  page  4,  you 
state  that  your  Opinion  is  confined  to  a  consid- 
eration of  existing  structures  in  which  an  addi- 
tional floor  of  occupancy  was  added  to  the  structure 

"In  order  that  we  may  properly  enforce  this 
provision  uniformly,  it  does,  I  believe,  become 
necessary  to  define  'existing  buildings'  and  set 
a  definite  date  when  buildings  became  'existing 
buildings'  for  the  purpose  of  determination  of 
the  legality  of  the  fourth  floor  of  occupancy. 

"Incidentally,  in  considering  this  matter, 
the  first  code  provision,  of  which  we  are  aware, 
restricting  buildings  to  not  more  than  three 
floors  of  occupancy  was  in  1909.   Prior  to  that, 
four  floors  of  occupancy  were  allowed. 

,;In  addition,  does  this  Opinion  also  apply  to 
commercial  occupancy  of  the  lower  floor  where  this 
lower  floor  created  a  fourth  floor  of  occupancy. 

"It  is  my  understanding  that  this  Opinion  does 
not  allow  a  creation  of  a  third  floor  of  occupancy 
in  a  two  story  apartment  unless  all  of  the  code 
provisions  for  a  three  story  apartment  building 
have  been  met. 

I]I  would  appreciate  this  clarification  as  soon 
as  possible  as  we  have  already  received  inquiries 
regarding  this  Opinion  due  to  the  newspaper  pub- 
licity it  received  and  we  are  not  able  to  give 
any  answers  to  them.  ' 
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OPINION 


Your  request  for  an  opinion  raises  three  distinct 
problems.  First,  the  discretion  an  enforcing  agency  has 
with  respect  to  acceptance  of  alternates  in  the  construction 
of  new  wood  frame  buildings.   Second,  the  application  of  our 
code  provisions  to  wood  frame  buildings  having  a  ground 
floor  commercial  occupancy  and  three  floors  of  living  occu- 
pancy above  the  ground  floor.   Third,  the  conversion  of  two- 
story  wood  frame  buildings  to  three  stories,  and  the  code 
requirements  thereto. 

It  appears  some  confusion  has  arisen  from  my  prior 
opinion  regarding  wood  frame  buildings  and  the  floors  of  oc- 
cupancy therein.   (Opinion  No.  1575,  dated  November  9,  1961.) 
I  confined  my  opinion  then  to  existing  structures  and  in- 
dicated I  was  not  speaking  about  new  buildings.   However, 
you  feel  that  practical  difficulties  require  a  cut-off  date  to 
determine  what  constitutes  an  existing  structure  or  a  new 
structure. 

It  is  not  possible,  under  the  law,  to  present  you 
with  a  cut-off  date  as  respects  existing  buildings.  Rather, 
your  determination  in  all  cases,  on  new  or  existing  struc- 
tures, should  be  based  upon  additional  safety  factors,  not 
contemplated  when  the  codes  were  drafted,  which  would  allow 
an  additional  floor  of  occupancy  under  conditions  that  would 
comply  with  the  overall  safety  requirements  of  the  codes. 
Obviously,  the  Hilton  Hotel  case  (Board  of  Permit  v.  Central 
Permit  Bureau ,  13S  C.A.  2d  633)  did  not  involve  an  existing 
structure  and  no  real  element  of  hardship  was  involved.   In 
that  case  wide  discretionary  powers  were  granted  the  Board 
of  Permit  Appeals  with  respect  to  a  new  structure  and  the 
acceptance  of  equivalents  under  Section  106  of  the  Building 
Code. 

You  are,  therefore,  advised  in  respect  to  your  first 
question  that  you  can  legally  exercise  your  discretion  on  an 
additional  floor  of  living  space  occupancy  in  new  wood  frame 
buildings,  as  well  as  existing  structures,  where  you  are 
satisfied  that  additional  safety  factors  make  such  a  structure 
safe.   You  are  aware  that  no  discretion  exists  in  the  enforc- 
ing agencies  with  respect  to  the  granting  of  permission  to 
exceed  four  floors  of  occupancy  in  wood  frame  buildings.   This 
would  be  true,  regardless  of  whether  the  wooden  building  is  a 
new  structure  or  already  in  existence. 
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Your  second  question  arises  primarily  due  to  a 
difference  in  the  State  laws  (Health  and  Safety  Code, 
Section  15854) ,  and  our  local  codes  (San  Francisco  Building 
Code  Section  1005,  Table  10-E) .  Under  the  State  section  a 
commercial  occupancy  is  allowed  on  the  ground  floor  level, 
plus  three  additional  floors  of  living  space  occupancy 
above  the  ground  floor  commercial.   (11  Ops.  Atty.  Gen.  278.) 

Under  our  codes  this  distinction  as  to  commercial 
occupancy  is  not  made,  and  the  commercial  occupancy  would 
count  as  a  floor  even  though  no  living  occupancy  existed 
on  the  ground  floor. 

It  is  thus  apparent  that  our  local  codes  impose 
greater  restrictions  than  those  established  by  the  State 
Housing  Act  in  this  respect.  However,  municipalities  are 
given  express  authority  to  impose  more  restrictive  measures 
than  those  prescribed  by  the  State  Housing  Act.   (Health 
and  Safety  Code,  Section  19825.)   You  must  enforce  the  more 
restrictive  provisions  contained  in  our  local  codes.  How- 
ever, consideration  must  be  given  to  those  occupancies  al- 
lowed under  prior  code  sections  as  the  present  sections 
operate  prospectively  only  and  are  not  retroactive  in  nature. 

The  third  problem  presented  occurs  when  an  owner 
seeks  to  increase  the  number  of  floors  from  two,  used  for 
living  and  sleeping  purposes,  to  three  in  a  wood  frame 
building.   If  a  three- story  wood  frame  building  is  constructed 
originally,  it  must  have  one-hour  fire  resistive  construction 
throughout.   (San  Francisco  Building  Code,  Section  902,  Table 
9-A.)   However,  in  constructing  two  story  wood  frame  buildings 
no  such  requirement  exists. 

Therefore,  going  from  two  to  three  stories  on  an 
existing  wood  frame  structure  is  quite  different  from  going 
from  three  to  four  stories  on  an  existing  three  story  build- 
ing.  In  the  latter  case,  1-hour  resistive  material  is 
already  in  the  building  and  the  incorporation  of  an  added 
safety  factor,  approved  by  the  enforcing  agency,  might  make 
the  building  very  safe  for  living  and  sleeping  on  four  floors. 
However,  in  the  case  of  the  former  situation  (from  two  to 
three  floors)  no  such  1-hour  fire  resistive  protection  is 
available  and  the  addition  of  a  safety  factor  cannot  change 
the  fact  that  1-hour  fire  resistive  protection  must  be  in  any, 
three- story  wood  frame  building. 

You  are,  therefore,  advised  that  under  our  codes 
you  should  refuse  to  allow  the  additional  (third)  floor 


OPINION  NO.  1583 
December  20,  1961 
Page  4 


of  occupancy  in  a  two- story  wood  frame  building  unless 
Section  902,  Table  9-A  fire  resistive  requirements  are 
met.   Then,  of  course,  the  problem  is  solved  because  a 
three  story  wood  frame  building  can  be  constructed  if 
the  fire  resistive  requirements  for  construction  are 
met. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Reuben  H.  Owens 

Director  of  Public  iVorks 

260  City  Hall 

San  Francisco  2,  California 


MBF/GEB 


NO.     1588-A 
December   27,  19&1 


Mr.  Thomas  W.   McCarthy 

Secretary 

Fire  Commission 

Koom  2,   City  Hall 

San  Francisco  2,  California 


Subject:     Claim  Against  United  States; 
Fort  Mason  Power  Charges 


Dear  Mr.  McCarthy* 


In  response  to  your  recent  inquir las  concerning  ,he 
possibility  of  recovering  J20.28if.0if  from  the  Jnlted 
States  for  power   sales  to  Fort  Mason  prior  to  July  i, 
1957;  plwai  be  advised  that  the. claim  is  uncollect ibl*. 

The  right  to  sue  the  United  States  exists  only  insofar 
ucSmM  consented  that  the  United  States  be 

sued.     Under  the  Tucicer  Act  <T«1«  ^u'V"*'<^.h21  ' 
consent  has  been  given  to  sue  in  the  Court  of  olaims 
upon  any  claim  which  is  founded  upon  an  «*press  or 
Kled  contract  with  the  United  States.     »*»eJUtpxijd 
contract  must  be  one   impliad  in  fact  ^a«^}an2acirCU!B 
«t-an^es  showing  a  mutual  Intent  to  contract;,  as 
SiKiMuiSSIffro-  a  contract  implied  in  law     no  intent 
to  en?fr    into  a  contract,  but  equity  and  £^<"  r**ulr* 
that  the  party  benefited  be  held  as  though  he  had 
contracted). 

United  States  v»  Minnesota  Mutual 
TK^nSnTSo. ;     271  1U.    Ah 

Goodyear  Tire  and  Bub^JL^UnUfd 
"SSa€es,     2?b  U.iS.   W\       aa<* 


Dent,   of  Water  and  Powr  of  c**X-3g 
r^'ingelesirr^unHi^^i^TCr,   « 

^•alms^IWT^ri-.   oupp.  938, 


of 


is«'ir2  ass-rssis  ssssr*>?33Sa^s 


3X08& 

fltooH 
.ciBt'i  a*& 

it* 


jox  o*  •aaoqaei  nl 

d    8B9T£noO    88 

r>aoe 

ri8lo   XCfi 
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this  case  is  that  th«  federal  courts  will  not  recognize 
«  contract  implied  in  fact  where  there   is  an  express 
contract  covering  the  same   transaction. 

g^eba  v.  United  5Uii;.  263  U.S.  186  i 
a^^jL^O^JL-ElSSr  L,A,  yt  United 
States,   supra. 

The  original  contract  for  supplying  P°Y«*  *? J^*4"?11' 
as  modified  in  19**2,   called  for  payment  at  the  *;«;«  *• 
commercial  rate  or  the  rate  based  on  the  price  of  fuel 
ouT whichever  was  lower.     On  July  1,  19*5,   the  Fort 
Sison  account  was  included  in  the  Hetch  Hetchy  Power 
pool  and  billings  were  made  on  the  basis  of  ^etch  Hetchy 
?ate   schedules.     The  administrative   transaction  did  not 
affect  Fort   Mason  or   the  Fire  Department  *•<*«*•;$• 
P.O.*  B.   and  Hetch  Hetchy  rate  schedules  were  identical. 

Beginning  on  December  1.  1952,   the  effective  date  of  • 
r5f  rate   increase  by  P.O.*  «.,   City  began  to  suffer  an 

increasSto  customers  outside  the  city  and  county  only. 
tS«  old  rates  for   service   to  Fort  Mason  were  expressly 
^^'iTrSSft?     Thus  the  13*  differential  was  perpe- 
tuftted. 

ttS^J.u'SrSjSt'.Si  tS  ll".  an.nd».nt     erring 

an  express  contract  exists.   (See  r^pt,,  nf  w*fr  P'  PI 
TMAf  v.  U.S..  supra.) 


UMMll 
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out-of-pocicet  losses  to  the  City* 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1589 
December  29,  1961 


SUBJECT:   APPLICATION  OF  SECTION  1075  OF  POLICE  CODE 
TO  OPERATION  OF  TOURS  BY  MOTOR  RICKSHAS ; 
CERTIFICATE  OF  PUBLIC  NECESSITY  AND  CONVEN- 
IENCE A  PREREQUISITE  FOR  PERMIT 


Dear  Sir: 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Commission  would  like  to  know  if 
the  operation  as  outlined  in  the  application 
[for  authorization  to  conduct  a  guided  tour 
business  in  the  Chinatown  area  of  San  Fran- 
cisco using  motorized  rickshas]  comes  within 
the  purview  of  Section  1075  of  the  Police 
Code  providing  for  the  issuance  of  Certifi- 
cates of  Public  Convenience  and  Necessity  in 
licensing  vehicles  for  hire.   If  so,  what 
permit  is  necessary  for  a  business  of  this 
type?   If  not,  is  there  any  permit  subject 
to  police  issuance  and  supervision  whicn  would 
authorize  this  company  to  operate  motorized 
rickshas  on  the  streets  of  San  Francisco  and 
charge  a  fee  for  such  service?" 


0  P  I  N  I  0  N 


Section  1075  of  the  Police  Code,  Chapter  VIII, 
Part  II  of  the  San  Francisco  Municipal  Code,  provides 
that  no  license  or  permit  shall  be  issued  for  the  opera- 
tion Sf  any  motor  vehicle  "engaged  in  the  business  or 
used  for  transporting  passengers  for  hire  unless  and 
until  the  Police  Commission  shall  by  resolution  declare 
that  public  convenience  and  necessity  require  the  pro- 
posed motor  vehicle  for  hire  service  for  which  application 
for  a  license  or  permit  is  made. 

Transporting  passengers  by  motor  vehicle  on  a 
guided  tour  for  a  consideration  was  heretofore  regulated 
bv  Ordinance  No.  5118  (New  Series),  enacted  in  1920  and 
y  a  a   «„  Lonoe  S  1931   to  include  any  motor  vehicle 
Tused  and  orated  (Ordinance  No.  9043Y[New  Series]) 
0?dinSce  No.  8637  (New  Series)  ,  enacted  on  December  20, 
1929^2el  forth  that  a  certificate  of  public  convenience 
and  necessity  must  issue  as  a  condition  precedent  to 
iSsuiiTa  license  or  permit  to  operate  a  motor  vehicle  in 
the  guided  tour  business.   These  ordinances  were  subse- 
quently combined  with  other  ordinances  relating  to  carry* 
ine  oasseneers  for  hire  and  codified  in  Sections  1075 
th?ougn  and  Including  Section  1081  of  the  present  Ponce 
Code. 
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Accordingly,  both  by  reason  of  the  plain  language 
of  Section  1075  and  the  legislative  history  leading  to  codifi- 
cation, it  is  clear  that  an  application  for  authority  to  en- 
gage in  the  guided  tour  business  using  motor  vehicles  to 
carry  passengers  is  within  the  purview  of  this  section  and 
related  sections.   Therefore,  the  answer  to  your  first 
question  is  in  the  affirmative. 

Your  next  question  is,  what  permit  is  necessary  for 
a  business  of  this  type?  The  answer  to  this  question  is  set 
forth  in  Section  1078  of  the  Police  Code.   This  section  pro- 
vides that  after  issuance  of  a  certificate  of  public  con- 
venience and  necessity  the  "Police  Department  of  the  City  and 
County  of  San  Francisco  shall  thereupon  issue  to  said  appli- 
cant a  license  or  permit,  or  licenses  and  permits,  for  the 
operation  of  such  vehicle  or  vehicles." 

As  used  in  these  provisions,  the  words  "license"' 
and  "permit"  are  synonymous.   To  avoid  any  ambiguity,  these 
authorizations  should  be  designated  a  'permit."  It  also 
seems  clear  that  there  should  be  an  individual  permit  for 
each  motor  vehicle  used  in  the  business. 

These  permits  should  be  conditioned  on  continued 
compliance  with  all  applicable  laws  and  ordinances  of  the 
City  and  County  of  San  Francisco  and  of  the  State  of  Calif- 
ornia.  It  should  be  noted  that  all  such  permits  are  expressly 
revocable  by  the  Chief  of  Police  for  cause  (Police  Code  Sec- 
tion 1079) .   The  permits  should  also  specify  the  area  in  which 
the  guided  tour  business  is  to  be  conducted.   Of  course,  in 
order  to  qualify  for  a  permit,  the  applicant  must  also  satisfy 
the  public  liability  insurance  requirements  of  Section  1080.1 
and  1080.2  of  the  Police  Code. 

In  view  of  answers  to  the  prior  questions,  your  last 
question  is  moot. 

In  conclusion,  therefore,  you  are  advised  that  an 
applicant  to  conduct  a  guided  tour  business  by  motorized 
vehicle  in  the  Chinatown  area  of  San  Francisco  must  first 
secure  a  certificate  of  public  convenience  and  necessity  in 
accordance  with  the  provisions  of  Section  1075  and  following 
of  the  Police  Code.   If  the  certificate  does  issue  after  a 
proper  showing,  the  applicant  may  be  issued  a  permit  for  each 
motor  vehicle  to  be  used  in  the  business  providing  he  meets 
and  complies  with  the  applicable  provisions  of  the  Police  Code. 

You  are  advised  accordingly. 

Respectfully  submitted, 
TO:  Mr.  Harold  R.  McKinnon, 

President,  Police  Commission 

850  Bryant  St.,  San  Francisco     DION  R.  HOLM 
Attn:   William  J. O'Brien, Secy       City  Attorney 
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No.  1589 -A 


December  29,  1961 


Mr.  Ben  Benas 

Purchaser  of  Supplies 

270  City  Hall 

San  Francisco  2,  California 

Subject:  Purchase  of  Hydraulic  Turbines  and 
Related  Items  for  Canyon  Generating 
Station,  Canyon-Cherry  Fower  Develop- 
ment  -  Contract  Proposal  12885 

Dear  Mr .  Benas : 

By  your  letter  of  December  11,  1961,  you  have  submitted  to 

this  office  three  separate  bids  which  you  received  in  response  to 

City's  proposal  for  the  above  purchase.  The  three  bids  and  the 
total  amounts  respectively  thereof  are  as  follows: 

Offer  No.  1  -  submitted  by  Baldwin-Lima-Hamilton 

Corporation,  Pelton  Division,  identi- 
fied as  Proposal  B  -  Runner  and  other 
components  procured  outside 
United  States.  $1,237,036; 

Offer  No.  2  -  submitted  by  Allis -Chalmers  Manu- 
facturing Co.  $1,303,555; 

Offer  No.  3  -  submitted  by  Baldwin-Lima-Hamilton 

Corporation,  Pelton  Division,  identi- 
fied as  Proposal  A  -  Runner  procurement 
outside  United  States.    $1,337,036. 

You  have  stated  that  Offer  No.  1,  Proposal  B,  by  Pelton 
constitutes  the  low  bid,  that  the  Allis -Chalmers  bid  is  the  next 
lowest  bid  and  that  the  high  bid  is  Offer  No.  3,  Proposal  A  of 
Pelton. 
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Offers  No.  1  and  No.  3  were  both  submitted  by  the  Baldwin- 
Lima-Hamilton  Corporation-Pelton  Division,  hereinafter  called 
"Pelton";  the  difference  between  the  said  offers  is  that  in  Offer 
No.  1  Pelton  stated  that  it  contemplated  securing  certain  components 
other  than  the  runners  outside  of  the  United  States.   In  both  Offers 
No.  2  and  No.  3  the  runners  by  express  permission  contained  in 
City's  specifications  would  be  procured  outside  of  the  United 
States. 

Pursuant  to  page  10  of  the  proposal  drafted  by  City  the 
Purchaser  of  Supplies  by  letters  of  December  11,  1961  requested  of 
both  bidders  that  each  bidder  furnish  information  as  to  the  sources 
of  all  components  proposed  to  be  furnished  which  are  not  manufac-. 
tured  in  the  United  States,  and  requesting  that  each  bidder  identify 
the  component,  name  the  country  in  which  it  is  to  be  manufactured 
and  the  name  of  the  manufacturer. 

In  response  to  said  letter  of  December  11,  1961,  Pelton 
replied  by  a  letter  of  December  21,  1961  stating  that  under  Offer 
No.  1  as  above  designated  control  equipment  such  as  governors  and 
valve  controls  and  light  weldment  would  be  manufactured  within  the 
United  States  and  that  all  other  components  with  the  exception  of 
runners  would  be  manufactured  either  in  Japan  Steel  Works,  Ltd. 
plants  located  in  Japan,  The  Kobe  Steel  Company,  Ltd.  plants  located 
in  Japan  or  the  Vancouver  Iron  &  Engineering  Works,  Ltd.  located 
in  British  Columbia,  Canada. 

As  has  already  been  noted  under  all  of  the  three  offers, 
the  runners  would,  pursuant  to  express  permission  given  in  City's 
specifications,  be  manufactured  in  Switzerland  since  such  articles 
are  not  ordinarily  manufactured  within  the  United  States.   Allis- 
Chalmers  replied  that,  with  the  exception  of  the  runners,  it  would 
furnish  components  manufactured  in  the  United  States. 

In  your  letter  you  ask  for  my  opinion  regarding  the 
validity  of  the  various  offers  as  above  enumerated. 

First,  I  shall  discuss  the  question  of  the  validity  of  a 
bid  contemplating  the  use  of  components  manufactured  outside  the 
United  States. 

Second,  I  shall  also  consider  other  legal  questions  con- 
cerning the  conformity  of  said  bids  with  the  proposal  and  specifi- 
cation issued  by  City. 

USE  OF  FOREIGN-MANUFACTURED  COMPONENTS 

The  contention  has  been  raised  by  Mr.  Harold  Brown, 
counsel  for  Allis-Chalmers,  in  letters  of  December  Hand  21,  1961 
that  the  Pelton  low  bid  which  contemplates  the  use  of  components 
manufactured  in  foreign  countries,  is  not  a  valid  bid  due  to  the 
provisions  of  the  "Buy  American  Statute,"  California  Government 
Code  Section  4303,  which  reads  as  follows: 


Mr.  Ben  Benas  3  December  29,  1961 


"§4303.   Contracts  to  be  let  only  on  agreement 
to  use  or  supply  materials  produced  or  manufactured 
in  United  States.   The  governing  body  of  any  polit- 
ical subdivision,  municipal  corporation,  or  district, 
and  any  public  officer  or  person  charged  with  the 
letting  of  contracts  for  (1)  the  construction, 
alteration,  or  repair  of  public  works  or  (2)  for 
the  purchasing  of  materials  for  public  use,  shall 
let  such  contracts  only  to  persons  who  agree  to  use 
or  supply  only  such  unmanufactured  materials  as  have 
been  produced  in  the  United  States,  and  only  such 
manufactured  materials  as  have  been  manufactured  in 
the  United  States,  substantially  all  from  materials 
produced  in  the  United  States." 

For  reasons  hereinafter  pointed  out  it  is  not  necessary 
at  this  time  to  determine  whether  said  statute  applies  to  char- 
tered cities  such  as  the  City  and  County  of  San  Francisco, 
although  it  should  be  noted  that  the  Attorney  General  of 
California  has  so  held.   29  Attorney  General's  Opinions  p.  39. 

However,  regardless  of  its  applicability  in  other  circum- 
stances, the  so-called  "Buy  American  Statute"  is  not  legally 
enforceable  in  the  situation  when  such  enforcement  would  conflict 
with  treaty  or  other  contractual  obligations  assumed  by  the  United 
States  toward  any  particular  foreign  nation  involved. 

Treaties  or  other  international  contractual  relationships, 
in  such  instances,  are  considered  as  the  supreme  law  under  Article 
VI,  Clause  2,  of  our  Federal  Constitution  and  as  overriding  con- 
flicting State  or  local  law. 

See  United  States  v.  Belmont,  301  U.S.  324,  331-2, 
wherein  it  is  said: 

"...  In  respect  of  all  international 
negotiations  and  compacts,  and  in  respect  of  our 
foreign  relations  generally,  state  lines  dis- 
appear.  As  to  such  purposes  the  State  of  New 
York  does  not  exist.  Within  the  field  of  its 
powers,  whatever  the  United  States  rightfully 
undertakes,  it  necessarily  has  warrant  to  con- 
summate.  And  when  judicial  authority  is  invoked 
in  aid  of  such  consummation,  state  constitutions, 
state  laws,  and  state  policies  are  irrelevant  to 
the  inquiry  and  decision.   It  is  inconceivable 
that  any  of  them  can  be  interposed  as  an  obstacle 
to  the  effective  operation  of  a  federal  consti- 
tutional power." 
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The  instant  matter,  therefore,  resolves  itself  into 
a  consideration  of  whether  such  treaty  or  other  compact 
relationships  now  exist  between  the  United  States  and  the 
nations  of  Japan  and  Canada  as  to  make  our  "Buy  American" 
state  law  unenforceable  with  respect  to  the  contract  in 
question.   It  does  appear  that  both  Japan  and  Canada 
became  signatories  of  the  multilateral  General  Agreement 
on  Tariffs  and  Trade  effective  as  of  September  10,  1955 
hereinafter  referred  to  as  GATT.   Paragraph  2,  Article  III, 
Part  II,  61  Statute,  Part  5,  page  A13  provides: 

"The  products  of  the  territory  of  any 
other  contracting  party  imported  into  the 
territory  of  any  other  contracting  party  shall 
be  accorded  treatment  no  less  favorable  than 
that  accorded  to  like  products  of  national 
origin  in  respect  of  all  laws,  regulations 
and  requirements  affecting  their  internal 
sale,  offering  for  sale,  purchase,  trans- 
portation, distribution  or  use  .  .  ." 

However,  said  agreement  (61  Stat.  Part  5,  p.  A19 ) , 
further  provides : 

"The  provisions  of  this  Article  shall  not 
apply  to  the  procurement  by  governmental  agencies 
of  products  purchased  for  government  purposes  and 
not  for  resale  or  use  in  the  production  of  goods 
for  sale  ..." 

The  Attorney  General  of  California  has  interpreted  the 
above  sections  of  GATT  to  mean  that  "products  offered  for  sale  or 
brought  into  the  territory  of  another  signatory  nation  are  to  be 
treated  no  less  favorably  than  products  of  the  nation  of  destina- 
tion". (A.G.  34,  302,  304)   He  further  interpreted  said  exception 
to  have  no  application  to  a  Los  Angeles  contract  whereby  the  Los 
Angeles  Water  and  Power  Department  purchased  two  turbine  generator 
units  manufactured  in  Switzerland  for  its  use  because  such  turbine 
generators  were  for  use  in  manufacturing  electricity  for  sale  as  a 
commodity  in  the  community.   Substantiation  for  such  interpretation 
appears  in  the  case  of  Terrace  Water  Co.  v.  San  Antonio  Light  & 
Power  Co.,  1  C.A.  511,  wherein  the  sale  of  electric  power  by 
contract  is  classified  as  the  sale  of  personal  property. 

In  addition  to  our  said  international  obligations  under 
GATT,  there  is  also  outstanding  between  our  country  and  Japan  a 
"Treaty  of  Friendship,  Commerce  and  Navigation,"  signed  at  Tokyo, 
April  2,  1953,  which  contains  in  Article  XVI,  para.  1,  the 
following: 
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"Products  of  either  Party  shall  be  accorded, 
wiihin  the  territories  c  r -.  .he  o.her  Party,  national 
treatment  and  mo  st-  favored  -nation  treatment  ir.  all 
matters  affecting  internal  taxation,  sale,  distri- 
bution, storage  ano  use. 

Article  XVII,  para.  1,  thereof,  also  provides  as  follows: 

Each  Party  undertakes  (a)  that  enterprises  owned 
or  controlled  by  its  Government,  and  tha„  monopolies  or 
agencies  granted  exclusive  or  special  privileges  within 
its  territories,  shall  make  their  purchases  and  sales 
involving  either  imports  or  exports  affecting  the  com- 
merce of  the  other  Part/  solely  in  accordance  with 
comr;.ercial  considerations,  including  price,  quality, 
availability,  marketability,  transportation  and  other 
conditions  of  purchase  or  sale,  and  (u)    that  the 
nationals,  companies  and  commerce  of  such  other  Party 
shall  be  afforded  adequate  opportuni;y,  in  accordance 
with  customary  ousiness  practice,  to  compete  for 
participation  in  such  purchases  and  sales. 


Since  the  turbine  and  the  other  electrical  components 
invol  ed  in  the  instant  matter  are  for  use  m  the  generation 
of  electric  power  for  resale,  it  is  my  opinion  that  our  inter- 
national obligations  to  Japan  under  GATE  and  under  said 

Treaty  of  Friendship,  Commerce  and  Navigation'  and  to  Canada 
under  GATT  supersede  the  Buy  American  '  provisions  of  the 
Government  Code.   For  this  reason  the  Purchaser  of  Supplies 
is,  if  he  shall  determine  that  the  said  con~ract  for  purchase 
will  ue   properly  performed  pursuant  to  specifications,  em- 
powered and  required  to  accept  the  Peltor  low  bid  even  though 
foreign  manufactured  components  will  be  utilized  in  the  per- 
formance thereof. 

Counsel  for  Allis-Chalmers  has  raised  in  addition  the 
poinc  that  unoer  provisions  of  the  contract  proposal,  the 
subject  contract  of  purchase  could  not  be  properly  performed  in 
the  ever;,,  of  the  furnishing  of  foreign-manufactured  components. 
He  has  raised  the  following  con  .entions  in  this  regard: 

1 .   That  toe  Felton  old  contemplating  use  of  foreign  com- 
ponents is  not  in  compliance  wiuh  Ci  y ' s  specifications.   The 
answer  to  this  contention  is,  ..-.hat  as  has  bee  pointed  ou t ,  the 
treaty  pro  vis  ions  which  have  been  alluded  co  becoina  part  of  the 
law  of  the  land  under  the  doctrine  of  Federal  supremacy,  and 
henceforth  such  treaty  provisions  muse  as  a  matter  of  law  and  to 
the  extent  to  which  applicable  je  read  into  City's  proposal  as 
part  and  parcel  tiereof. 
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2.  That  Pelton  furnished  inadequate  information  in  its 
bid.    Pelton  furnished  all  information  required  by  City's 
proposal  and  specifications  regarding  source  of  materials. 
Further  information  was  obtained  from  Pelton  pursuant  to  a 
provision  in  the  proposal  allowing  acquisition  of  such  addi- 
tional information  after  submission  of  bids.   Since  whatever 
advantages  might  be  inherent  in  this  procedure  were  available 
to  both  bidders  there  was  no  impropriety  in  this  procedure. 

3.  That  delays  and  defects  of  inspection  or  replacement 
of  parts  would  render  a  purchase  involving  foreign  components 
more  difficult"   This  contention  does  no  raise  any  legal 
objection  to  the  validity  of  entertaining  the  low  bid.   Such 
matters  which  may  be  raised  are  matters  for  the  purchaser  as 

the  awarding  authority,  to  determine  in  drawing  up  specifications 
and  in  determining  whether  a  bid  as  submitted  complies  therewith. 
It  should  be  pointed  out  further  that  City  is  protected  by  pro- 
visions regarding  inspection  costs  and  providing  liquidated 
damages  for  delays. 

4.  That  entertaining  a  bid  with  foreign  components  would 
contravene  certain  provisions  of  the  proposafl'   Counsel  for 
Allis-Chalmers  alludes  to  certain  provisions  of  the  proposal 
which  he  asserts  would  be  violated  by  the  use  of  foreign  com- 
ponents such  as  those  provisions  on  pages  5,  6  and  7  of  the 
proposal  allowing  adjustments  in  the  contract  price  by  reason 

of  increases  or  decreases  in  certain  index  prices  for  labor 
cosi-S,  material  costs  and  freight  rates.   However,  the  basic 
labor  index  and  basic  materials  index  which  are  referred  to 
contemplate  and  are  applicable  only  to  domestic  labor  costs  and 
costs  of  domestic  materials.   Such  provisions  are  by  their  very 
terms  inapplicable  to,  and  will  not  affect  the  bid  contract  price 
for  components  manufactured  outside  the  United  States.   In  the 
case  of  freight  rates  there  is  no  problem  in  applying  the  basic 
freight  index  to  the  subject  contract  since  under  (d)  (1)  (a)  on 
page  7  of  the  proposal  the  only  escalation  contemplated  is  of 
that  freight  rate  applicable  between  the  contractor's  plant  and 
the  job  site  of  materials  co/ered  by  the  contract.   Since  only 
domestic  freight  is  co /ered  under  this  provision  no  problem  is 
posed  by  the  use  of  foreign  components. 

5.  That  the  performance  bond,  liquidated  damage,  and 
contract  acceptance  clauses,  are  inappiicaole  due  co  the  asserted 
changes  in  the  proposal  effected  by  the  use  of  foreign  components. 
Since,  as  has  been  pointed  out,  the  permission  for  the  use  of  the 
foreign  components  contemplated  herein  is  a  part  of  the  proposal 
as  a  matter  of  law.,  this  contention  is  not  well  taken,   Moreover, 
the  liquidated daaqge  provision  of  the  contract  is  so  drafted  as  to 
apply  according  to  its  terras  regardless  of  the  source  of  the 
materials. 

OTHER  CQWTENTIOWS  RAISED  BY  ALLIS- CHALMERS 

Counsel  for  Allis-Chalmers  has  also  raised  contentions  in 
other  areas  in  an  assertion  that  the  Pelton  low  bid  does  not 
comply  with  specifications. 
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Thus  counsel  for  Allis-Chalmers  contends  ..hat  tbe  follow- 
ing warranty  which  is  included  in  the  Felton  proposal  constitutes 
a  departure  from  specifications.   The  following  is  tie  language 
of  the  warranty  in  question  which  is  found  on  page  17  of  Pel con 
Supplemental  Data: 

('C-3  GENERAL  WARRANTY 

The  Company  warrants  that  the  apparatus  covered 
by  this  specification  will  perform  tie  work  for 
which  it  is  designed,  provided  that  it  is  properly 
installed,  adjusted,  maintained  and  operated  under 
tne  provisions  set  forth  with  competent  supervision 
at  all  limes " 

In  regard  to  the  aoove  provision  ic  should  be  noted  thai: 
the  warranty  is  one  of  fitness  of  the  turbine  for  the  purpose 
for  which  it  was  intended. 

On  the  other  hand  the  warranties  which  were  required  by 
the  City  in  Section  i   of  the  Specifications,  Special  Provisions, 
concerned  different  subject  matters  -  a  guarantee  of  the  efficiency 
of  each  turbine,  and  correction  of  defects  in  materials  or  work- 
manship or  other  failures  to  meet  requirements  of  the  specifica- 
tions. 

It  is  settled  that  a  disclaimer  of  either  an  express  or 
implied  warranty  is  construed  against  the  seller  ard  that  the 
existence  of  an  express  warranty  on  one  subject  will  not  pre- 
clude the  operation  of  another  warranty  cohering  a  different 
subject  matter.   Roberts  Distributing  Co.  vs.  Haluert  Corp. 
12o  CA  2d  o04,  6c^l   Burr  /s.  Sherwin  Williams  Co.  42  Cal  £d  G.2, 
o>7;  and  North;    Alaska  Salmon  vs.  I-"b^ds  "wall  &  Co.  15S  Cal  3  0, 
391. 

The  same  principle  applies  to  Allis-Chalmers  contentions 
regarding  Pelton  s  statement  that  it  will  balance  turbine  runners 
at  'normal  full  operating  speed.  ''     Said  statement  does  not  pre- 
clude application  of  City's  requirement  that  said  runners  be 
oalanced  'for  all  speeds." 

Other  similar  contentions  have  also  been  made  to  the 
effect  that  Pelton  performance  will  not  comply  with  specifica- 
tions.  Specific  provisions  in  City's  proposal  and  specifications 
however  define  in  each  case  the  performance  required  on  the  pare 
of  the  contracting  party.   Such  contentions  made  by  Allis- 
Chalmers  are  without  merit  since  tney  do  not  point  out  any  de- 
partures from  City's  requirements  in  the  Pelton  bid. 

Pursuant  to  your  request  the  three  bids  have  been  examined 
and  no  material  departures  from  City's  specifications  have  been 
found  in  any  of  same. 
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Please  be  further  advised  that  the  General  Engineer  of  the 
Utilities  Engineering  bureau,  on  examination  of  the  ieiron  low 
bid  (its  Proposal  B) ,  has  determined  that  it  meets  technical 
requirements  in  ail  major  particulars. 

For  t-fc-i  reasons  herein  stated  you  are  advised  that  you  may 
legally  accept  the  Pelton  low  bid  on  the  abo/e  purchase  order. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

RMD/JEB 

cc:   Hr.  Sherman  P.  Duckei 

Chief  Administrative  Officer 

Mr.  Robert  C.Kirkwood 
Manager  of  Utilities 

Mr.  Oral  L.  Moore 

Chief  Engineer  and  General  Manager 

Mr.  "farry  D.  Ross 
Controller 


OPINION  NO.  1590 
December  29,  1961 

SUBJECT:   STUDY  OF  WIND  CONDITIONS  AT  CANDLESTICK  PARK. 
EXPEND ITURE  THEREFOR  MAY  BE  CATEGORIZED  AS  A 
CAPITAL  CCST.   CAPITAL  IMPROVEMENTS  MADE 
PURSUANT  THERETO  NOT  LEGAL  OBLIGATION  OF 
STADIUM,  INC. 

Dear  Sir: 

Your  request  for  an< opinion  is  as   follows: 

REQUEST 

,:Our  Finance  Committee  has  under  consid- 
eration a  proposed  appropriation  for  the 
Recreation  and  Park  Department  in  the  amount 
of  $55,000  for  the  purpose  of  engaging  the 
services  of  a  private  research  firm  to  make 
a  study  of  wind  conditions  at  Candelstick  Park. 

,7The  Committee  would  like  to  have  at  the 
earliest  convenient  date  your  opinion  as  to 
whether  such  a  study  can  be  categorized  as  a 
capital  cost, and  whether  the  cost  of  any 
capital  improvements  which  are  recommended 
on  the  basis  of  such  study  will  be  the  legal 
obligation  of  Stadium,  Inc.,  or  the  City  and 
County." 

OPINION 

The  general  rule  is  that  a  capital  cost,  as 
distinguished  from  a  cost  of  repair  or  maintenance,  is 
one  which  results  in  a  permanent  improvement  or  better- 
ment and  enhances  the  value  of  or  materially  prolongs  the 
life  of  the  property.   (Leavitt  v.  Town  of  North  Hampton, 
96  A.  2d  554,556;  see  also  6  y/ords  and  Phrases  36,  and 
City  Attorney's  Opinions,  No.  795  and  No.  796.) 

A  study  of  wind  conditions  alone  would,  of 
course,  not  constitute  a  capital  improvement;  however, 
such  a  study,  if  made  preliminary  to  and  as  a  necessary 
part  of  an  improvement  to  the  Candlestick  Park  Stadium 
for  the  purpose  of  improving  the  condition  of  and  en- 
hancing the  value  of  the  property,  could  be  categorized 
as  a  capitil  cost. 
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In  response  to  your  second  inquiry,  I  have 
examined  the  legal  documents  which  embody  the  agreement 
between  the  City  and  San  Francisco  Stadium,  Inc.,  for 
the  construction  of  the  Candlestick  Park  Stadium  and  I  am 
unable  to  find  any  legal  obligation  upon  the  part  of  San 
Francisco  Stadium,  Inc.,  to  make  improvements  to  the 
stadium  other  than  those  improvements  delineated  in  the 
Plans  and  Specifications  (Exhibit  B  to  Agreement,  dated 
as  of  March  15,  1958).  Any  further  improvements  made  to 
the  stadium  on  the  basis  of  a  study  of  wind  conditions 
would  be  beyOnd  the  scope  of  the  work  provided  for  in  the 
Plans  and  Specifications  and  hence  would  not  be  a  legal 
obligation  of  San  Francisco  Stadium,  Inc.   Nor  are  there 
any  provisions  in  the  legal  documents  imposing  any  legal 
obligation  upon  the  City  to  make  such  improvements . 
However,  inasmuch  as  title  to  the  land  and  the  stadium 
is  vested  in  the  City,  the  City,  acting  through  its 
Recreation  and  Park  Commission,  may  make  such  improvements 
thereto  as  it  deems  necessary  and  desirable  and  for  which 
funds  are  legally  available. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Robert  J.  Dolan 

Cleric  of  the  Board 
235  City  Hall 
San  Francisco  2 


JC/GEB 


OPINION  NO.  1591 
December  29,  1961 


SUBJECT:   LIABILITY  OF  CITY  AND  EMPLOYEE  FOR  AN  OCCIDENT 

WHERE  PERSONAL  AUTOMOBILE  OF  EMPLOYEE  IS  INVOLVED 


Dear  Sir: 


Your  request   for  an  opinion  is   as   follows: 


REQUEST 

"1.   In  event  an  employee ,  while  driving  his  personal 
automobile  on  official  duty  and  while  receiving 
a  mileage  allowance,  is  involved  in  an  accident, 
what  is  the  liability  of  the  employee? 

"2.   In  Question  No.  1,  what  would  be  the  liability 
of  the  City  and  County9 

"3.   VJhat  would  be  the  employee's  liability  when, 

although  driving  his  own  car  on  official  business, 
he  was  not  receiving  a  mileage  allowance? 

"4.   In  Question  No.  3,  what  would  be  the  liability 
of  the  City  and  County?" 


OPINION 

Question  1:   Where  a  City  employee  is  involved  in  an 
automobile  accident  while  driving  his  personal  automobile  in 
the  course  and  scope  of  his  City  employment,  he  may  be  personally 
liable  for  the  damage  caused.   As  stated  in  5  American  Juris- 
prudence, Automobiles,  Section  3^4:   "Where  the  owner  of  an 
automobile,  by  his  negligence  in  its  operation,  causes  injury 
to  another,  it  is  clear  that  he  is  liable  therefor." 

Question  2:   The  City  may  also  be  liable  to  the  same 
extent  as  the  employee  by  virtue  of  the  provisions  of  Section 
17001  of  the  Vehicle  Code.   That  section  provides  that  a  public 
agency  is  amenable  to  suit  and  responsible  to  every  person 
damaged  as  a  result  of  the  negligent  operation  of  any  motor 
vehicle  by  an  employee  when  acting  within  the  scope  of  his 
employment. 

Question  3:   Whether  the  City  employee  is  receiving 
a  mileage  allowance  is  immaterial  to  the  question  of  his 
liability.   It  remains  as  stated  in  the  answer  to  Question  1. 
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Question  4:   The  liability  of  the  City  will  not 
be  affected  by  the  payment  or  non-payment  of  a  mileage 
allowance  as  its  liability  under  Section  17001  is  only 
dependent  on  whether,  at  the  time  of  the  accident,  its 
employee  was  operating  his  vehicle  in  the  course  and  scope 
of  his  employment. 


You  are  so  advisee 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Virgil  L.  Elliott 
Director 

Dept.  of  Finance  and  Records 
170  City  Hall 
San  Francisco  2,    California 


EAB/GEB 


OPINION  NO.  1592 
December  29,  196l 


SUBJECT:   STATUS  OP  STREETS  SHOWN  ON  "MAP  OF  THE  SALT  MARSH 
AND  TIDELANDS"  AND  RIGHTS  OF  THE  PUBLIC  THEREIN 


Dear  Sir: 


Your  request   for  an  opinion   is   as   follows: 

REQUEST 


"By  letter  to  the  Board  of  Supervisors  dated  May  24, 
19bl,  the  San  Francisco  Housing  Authority  requested 
the  vacation  of  portions  of  Donner,  Egbert  and  Fitz- 
gerald Avenues  where  shown  on  the  attached  print  of 
Plan  SUR-336I,  Ch.  1. 

"On  July  27,  1961,  the  Housing  Authority  withdrew  its 
request  for  the  vacation  of  che  above  mentioned  street 
areas. 

"Counsel  for  the  Housing  Authority  is  of  the  opinion 
that: 

"1.   The  Housing  Authority  has  a  clear  fee  title 
to  their  land  including  the  subject  street 
areas  void  of  any  interest  of  the  public. 

"2.   The  street  areas  need  not  be  vacated  before 
they  can  be  used  for  other  purposes. 

"Presumably,  counsel  is  basing  his  opinion  on  the 
patent  from  the  State  of  California  to  the  San  Fran- 
cisco Housing  Authority  which  grants  to  the  Housing 
Authority  all  right,  title  and  interest  of  the  State 
of  California  to  the  subject  street  areas,  and  on  a 
title  insurance  policy.   However,  the  patent,  a  copy 
of  which  is  attached,  specifically  calls  the  street 
areas  by  name  in  the  present  tense. 

"I  call  your  attention  to  the  patent  from  the  State 
of  California  which  gave  the  City  certain  street  areas 
within  the  boundary  of  Candlestick  Park  recorded  July 
29,  195-J,  in  Book  7337,  page  305.   The  State  trans- 
ferred all  its  right,  title  and  interest  within  the 
limits  of  the  streets,   etc. 
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"Chapter  543  of  the  Statutes  of  1367-3,  page  716, 
indicates  that  certain  property  shall  be  reserved 
for  streets,  and  other  purposes.   The  'Map  of  the 
Salt  Marsh  and  Tide  Lands  and  Lands  Lying  Under 
Water  South  of  Second  Street  and  within  the  City 
and  County  of  San  Francisco' ,  which  was  prepared 
in  accordance  with  Chapter  543,  shows  these  streets. 

"Order  No.  911,  approved  by  the  Board  of  Super- 
visors March  4,  1870  adopted  the  'Map  of  the  Suit 
Marsh  and  Tide  Lands'  etc.,  and  declared  all  streets 
shown  on  the  map  to  be  open  public  streets. 

Your  opinion  is  requested  on  the  following  questions: 

"1.   Are  the  streets  shown  on  the  'Map  of  the  Salt 
Marsh  and  Tide  Lands',  etc.  dedicated  streets? 

"2.   If  not  dedicated  streets,  are  they  open 
public  streets? 

"3.   Did  and/or  does  the  public  have  the  right 

to  use  as  streets  the  street  areas  shown  on 
the  above  mentioned  map,  in  addition  to 
the  right  to  fish? 

"4.   .Assuming  the  public  has  such  right  in  the 
street  areas  shown  on  the  above  mentioned 
map,  did  the  transfer  of  title  from  the  State 
to  the  Housing  Authority  divest  the  public 
of  this  right? 

"Our  particular  present  concern  is  the  City's  right 
to  continue  to  maintain,  repair  and  reconstruct  its 
sewer  in  Fitzgerald  Avenue  that  was  built  several 
years  ago  prior  to  issuance  of  the  above  mentioned 
patent. " 


OPINION 


The  streets  in  question  are  a  part  of  the  salt  water 
and  tidelands  which  the  Board  of  Tideland  Commissioners  was 
authorized  by  the  State  Legislature  to  survey  and  divide  into 
lots  and  blocks,  reserving  therefrom  as  much  thereof  as  In 
their  judgment  would  be  necessary  for  streets,  etc.   (See 
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Statutes  of  California  1867-1863  -  Chapter  DXLIII  at  page 
716  et.  seq. )   Pursuant  to  the  direction  of  the  Legislature, 
the  Commission  completed  its  survey  and  on  a  map  entitled 
"Map  of  the  Salt  Marsh  and  Tidelands,  lying  under  v/ater 
south  of  Second  Street  and  situate  in  the  City  and  County  of 
San  Francisco"  set  forth  certain  portions  of  these  lands  as 
being  reserved  for  street  purposes.   This  map  was  filed  in 
the  State  Surveyor  General's  office  in  Sacramento  and  in  the 
local  San  Francisco  office  of  the  State  Surveyor  In  March  of 
1368. 

On  March  4,  1370  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  adopted  Order  No.  911  (see 
Municipal  Reports  1871-72,  p.  539)  which  stated:   "All  the 
streets  and  avenues  delineated  upon  a  certain  map  entitled 
Map  of  the  Salt  Marsh  and  Tidelands  lying  under  water  South 
of  Second  Street  and  situated  in  the  City  and  County  of  San 
Francisco  .  .  .  are  hereby  declared  to  be,  and  adopted  as, 
open  public  streets  and  avenues  and  highways  of  and  in  this 
city  and  county." 

Subsequent  to  the  action  of  the  Commissioners  and  the 
Board  of  Supervisors,  the  Commissioners  proceeded,  as  they 
were  authorized  to  do  by  the  Legislature,  to  sell  at  public 
auction,  all  of  the  interest  that  the  State  had  in  the  lots 
that  were  marked  out  on  the  map  in  accordance  with  the  survey. 
No  authority  was  given  to  the  Commissioners  to  sell  any  of  the 
street  rights.   The  Commission  proceeded  to  sell  these  lots 
as  directed  and  the  lots  delineated  on  the  map  were  sold  at 
public  auction  and  the  streets  were  kept  intact  as  a  means 
of  ingress  and  egress  to  the  lots  sold  in  private  ownership. 
At  the  present  time  the  official  maps  of  the  City  and  County 
show  these  same  areas  as  open  City  streets  which  bound  the 
portion  sold  by  the  commissioners  during  the  19th  century. 

Normally  a  street  is  dedicated  when  a  plat  is  filed 
with  the  County  Recorder  and  the  local  governing  board  accepts 
the  dedication  by  formal  action.   In  the  present  case  appar- 
ently no  copy  of  the  above  described  map  was  recorded,  or  if 
recorded,  the  record  of  its  recordation  was  destroyed  in  the 
1906  fire.   Recordation, however,  in  this  case  is  not  of  great 
importance  since  the  description  of  the  lots  sold  at  the  auc- 
tion, authorized  by  the  Legislature,  referred  to  the  map  and 
the  streets  and  described  them  by  metes  and  bounds.   At  the 
same  time,  the  City  and  County  of  San  Francisco  by  Order  911, 
adopted  in  1370, accepted  these  areas  and  designated  them  as 
public  streets.   The  combination  of  those  two  acts,  namely 
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the  sale  of  the  lots  by  reference  to  the  map  with  the  streets 
delineated  thereon  and  the  formal  acceptance  by  the  City  and 
County  of  San  Francisco  of  these  streets  and  their  designation 
as  streets,  constitutes  a  dedication  to  the  public  of  these 
street  areas.   (See  15  Cal.  Jur.  2,  Dedication  paragraph  33, 
p.  304,  and  Eureka  v.  Fay,  107  C.  166.  ) 

Therefore  I  advise  you  that  though  the  fee  to  these 
streets  remained  at  all  times  in  the  State  of  California,  the 
areas  set  aside  for  the  streets  was  impressed  with  the  right 
of  the  public  to  be  permitted  to  use  them  as  streets.   The 
action  of  the  Tideland  Commissioners  in  filing  the  above 
described  map  and  the  selling  of  the  lots  by  reference  thereto, 
together  with  the  formal  acceptance  by  the  City  and  County  of 
San  Francisco  established  these  areas  as  public  streets  for 
all  time.   The  conveyance  of  the  street  areas  to  the  Housing 
Authority  did  not  vacate  these  streets  and  thus  deprive  the 
public  of  the  right  to  their  use.   Article  IV,  Section  25  of 
the  Constitution  prohibits  the  Legislature,  by  the  enactment 
of  a  special  law,  to  authorize  the  vacating  of  a  city  street. 
Since  the  Legislature,  under  the  consitution  cannot  specifi- 
cally authorize  the  vacating  of  such  a  street,  no  department 
of  the  State  could  cause  such  a  vacation  by  a  Deed  of  Con- 
veyance.  The  Legislature  has  delegated  the  authority  to 
vacate  streets  to  the  local  City  Councils  by  general  law. 
In  the  case  of  San  Francisco  this  authority  is  vested  in  the 
Board  of  Supervisors  (see  Streets  and  Highway  Code,  Sees.  3320 
et.  seq.  and  Sees.  3220  et.  seq.).  Since  no  action  of  the 
State  could  vacate  these  streets,  the  Housing  Authority  holds 
the  street  areas,  which  were  conveyed  to  it  from  the  State, 
in  the  same  manner  and  for  the  same  purposes  as  the  State  held 
this  property  which  is  for  street  purposes  only  and  with  the 
right  of  the  public  to  use  these  areas  as  streets. 

The  specific  answers  to  your  questions  are  as  follows: 

1.  Yes,  these  streets  are  dedicated  streets. 

2.  There  is  no  need  to  answer  this  question  since 
the  answer  to  your  first  question  is  in  the 
affirmative. 

3.  The  public  had  and  has  the  right  to  use  the 
street  areas  delineated  on  the  map  as  streets. 
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The  transfer  of  the  property  from  the  State  to 
the  Housing  Authority  did  not  divest  the  public 
of  the  right  to  use  these  areas  as  streets.   The 
Housing  Authority  cannot  use  these  areas  except 
for  streets.   Until  the  Board  of  Supervisors 
exercises  its  power  under  the  Statutes  referred 
to  above  and  vacates  these  street  areas  the  public 
has  the  right  to  use  them  as  public  streets. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Reuben  H.  Owens 

Director  of  Public  Works 
260  City  Hall 
San  Francisco  2 


BJW/JC 


OPINION  NO.  1593 
December  29,  1961 


SUBJECT:   APPLICATION  OF  LAW,  RULE  OR  REGULATION  TO  PAYMENT  OP 

MONEY  OR  OTHER  GRATUITY  TO  INDUCE  RETIREMENT  0?  OCCUPANT 
OF  POSITION  IN  ORDER  TO  CREATE  VACANCY  THEREIN. 


Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"In  response  to  a  request  from  Mayor  Christopher, 
Chief  Murray,  Chief  Cahill,  Captain  John  Meehan,  and 
Deputy  City  Attorney  Bourne  met  in  my  office  to  discuss 
the  problems  of  eligibles  on  promotional  lists  paying 
employees  in  the  promotional  classification  in  order  to 
obtain  early  retirement. 

"At  the  meeting  it  was  decided  to  request  the  City 
Attorney  for  his  formal  opinion  as  to  whether  that 
portion  of  Charter  Section  222,  which  states  ' .  .  .  nor 
shall  any  person  mentioned  in  this  section  give  or 
promise  any  money  or  other  valuable  thing  or  any  portion 
of  his  compensation  in  consideration  of  his  nomination, 
appointment  or  election  to  any  city  and  county  office 
or  employment;  or  accept  any  donation  or  gratuity  in 
money  or  other  valuable  thing,  either  directly  or  in- 
directly, from  any  subordinate  or  employee  or  from  any 
candidate  or  applicant  for  a  position  as  employee  or 
subordinate  under  him'  is  applicable  to  this  question. 

"The  City  Attorney  is  further  requested  to  inform 
this  office  whether  any  current  State  legislation  would 
prohibit  this  practice. 

"The  advice  of  the  City  Attorney  is  also  requested 
as  to  whether  the  Police  and  Fire  Commissions  for  their 
departments  may  by  rule  prohibit  such  practice  and 
establish  penalties  therefor,  and  whether  the  Civil 
Service  Commission  may  establish  such  rules  and  penalties 
for  all  other  departments,  or  whether  legislation  by  the 
Board  of  Supervisors  would  be  required." 

OPINION 

Your  request  for  advice  Involves  essentially  the  problem 
of  prohibiting  payments  of  money  or  the  giving  of  other  gratuities 
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in  order  to  influence  an  employee  to  exercise  existing  retirement 
rights  so  that  a  position  vacancy  may  be  created,  thus  making 
eligible  for  appointment  thereto  the  one  making  such  payment  or 
giving  such  gratuity.   Preliminary  inquiries  and  conferences  have 
given  rise  to  the  questions  suggested  in  your  foregoing  request  for 
opinion,  which  I  now  diagram  as  follows: 

(1)  Is  there  anything  in  Charter  Section  222  which 
presently  prohibits  such  action? 

(2)  Is  there  anything  in  existing  state  law  which 
prohibits  such  action? 

(3)  If  such  action  is  not  prohibited  by  existing  local 
or  state  law,  what  procedures  must  be  followed 

jn  order  to  forbid  such  action? 

As  suggested  In  the  paragraph  of  your  request  dealing  with 
Charter  Section  222,  it  seems  clear  that  the  only  portions  thereof 
having  any  possibility  for  application  are  those  described  by  you, 
as  follows: 

"...  nor  shall  any  person  mentioned  in  this  section 
give  or  promise  any  money  or  other  valuable  thing  or 
any  portion  of  his  compensation  in  consideration  of  his 
nomination,  appointment  or  election  to  any  city  and 
county  office  or  employment;  or  accept  any  donation  or 
gratuity  in  money  or  other  valuable  thing,  either 
directly  or  indirectly,  from  any  subordinate  or  employee 
or  from  any  candidate  or  applicant  for  a  position  as 
employee  or  subordinate  under  him." 

This  excerpt  from  Section  222  itself  involves  two  facets, 
and  it  is  my  view  that  neither  facet  is  applicable  to  the  problem 
now  under  consideration. 

The  first  element  of  the  quoted  excerpt  forbids  the 
giving  or  promising  of  "any  money  or  other  valuable  thing  or  any 
portion  of  his  compensation  in  consideration  of  his  nomination, 
appointment  or  election  to  any  city  and  county  office  or  employment." 
For  purposes  of  legal  interpretation  the  word  "consideration, "  in 
the  context  in  which  we  presently  find  it,  necessarily  means  "in 
exchange  for, "  or  as  part  of  a  bargain  for  the  fact  of  certifica- 
tion to  the  appointing  officer  and  the  subsequent  appointment  by 
him.   However,  it  is  plain  that  the  city  employee  who  retires 
because  of  the  inducement  of  the  payment  or  gratuity  plays  no  part 
in  the  nomination  (certification)  or  appointment  of  the  donor  of 
the  payment  or  gratuity  to  the  position  left  vacant  by  such  retire- 
ment. 
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In  no  sense,  then,  may  it  be  said  that  such  payment  or  gratuity 
was  given  in  "consideration"  of  such  nomination  or  appointment, 
and  thus  this  segment  of  Section  222  is  not  applicable. 

Respecting  the  segment  of  Section  222  prohibiting  accept- 
ance of  a  gratuity  from  a  subordinate  or  employee,  there  might  be 
an  application  if  in  fact  the  eligible  for  appointment  was  actually 
assigned  to  serve  under  and  as  a  subordinate  to  the  officer  who 
was  induced  to  retire  by  said  payment  or  gratuity.   It  Is  clear, 
however,  that  the  mere  fact  that  the  donor  is  of  a  rank  below  the 
donee  does  not  necessarily  make  such  donor  "subordinate,"  but  the 
actual  fact  of  the  donee's  command  over  the  donor  must  be  present. 
It  is  evident,  however,  that  even  if  this  facet  of  Section  222 
might  be  applicable  in  a  particular  case  it  would  do  little  to 
solve  the  basic  problem.   This  is  for  the  reason  that  this  segment 
does  not  reach  and  condemn  the  action  of  the  donor,  but  only  that 
of  the  donee;  who,  under  our  existing  hypotheses,  is  retiring  from 
the  City  service.   Thus,  the  description  in  Section  222  of  any 
"violation"  of  its  provisions  as  "official  misconduct  or  cause  for 
dismissal"  is  an  unassisting  factor,  and  it  is  plain  that  this 
portion  of  Section  222  cannot  be  effective  to  achieve  the  correc- 
tive purposes  sought. 

Regarding  the  second  issue  as  to  whether  any  existing 
state  law  would,  in  your  words,  "prohibit  this  practice,"  please 
be  advised  that  extensive  search  has  been  made  of  state  law,  and 
as  a  product  thereof  I  am  convinced  that  there  is  nothing  in  said 
law  which  forbids  either  by  criminal  sanction  or  otherwise  the  type 
of  action  now  under  consideration. 

Regarding  your  third  issue  as  to  what  local  corrective 
action  may  be  taken,  please  be  advised  that  in  my  opinion  the 
Police  and  Fire  Commissions,  respectively,  under  their  charter- 
granted  powers  to  manage,  direct  and  control  their  respective 
departments,  may  by  their  own  rules  and  regulations  adopt  pro- 
scriptions against  such  practices  within  their  departments,  if 
it  is  felt  in  the  exercise  of  their  respective  discretions  that 
effective  management  of  their  departments  demand  such  proscriptions. 
Following  adoption  of  such  rules  and  regulations,  violations  thereof 
within  the  two  respective  departments  would  subject  violators  to 
the  disciplinary  procedures  set  forth  for  policemen'  and  firemen 
in  Charter  Section  155,   Regarding  the  establishment  of  prohibi- 
tionsagainst  the  practices  in  question  for  the  "miscellaneous" 
employee  category,  it  is  my  view  that  legislation  by  the  Board  of 
Supervisors  would  be  required  in  order  to  effectuate  the  desired 
ends.   In  expressing  this  viewpoint  I  am  not  unmindful  of  the  fact 
that  Charter  Section  l4l  vests  in  the  Civil  Service  Commission 
extensive  rule-making  powers  regarding  the  subjects  committed  to 
its  care  by  the  charter.  However,  it  must  be  observed  that  Section 
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141  empowers  the  Commission  to  "adopt  rules  to  carry  out  the 
civil  service  provisions  of  this  charter,"  and  there  is  grave 
doubt  in  my  mind  that  the  practice  now  under  consideration  is  in 
any  way  related  to  the  "civil  service  provisions"  of  the  charter. 
Rather,  it  would  appear  possible  to  say  that  it  is  "retirement" 
which  is  basically  the  factor  presented  by  the  practice  under 
consideration.   In  any  event,  the  power  of  the  Board  of  Supervisors 
to  legislate  upon  these  matters  cannot  be  doubted,  and  it  would 
appear  most  practicable  and  expedient  to  proceed  upon  such  basis. 

Tliis  office  will  be  pleased  to  assist  you  in  any  further 
manner  possible  in  connection  with  the  subject  under  consideration, 
and  you  are  advised  as  above  set  forth  regarding  the  questions 
presented  by  you. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
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To:  Mr.  George  J.  Grubb 

General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  Calif. 
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